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FEDERAL  ENERGY  ADMINISTRATION 
AUTHORIZATION  ACT  OF  1977 

An  Act 

To  amend  the  Federal  Energy  Administration  Act  of  1974  to  extend  the  duration      July  21,  1977 
of  authorities  under  such  Act,  to  authorize  appropriations  for  the  Federal  [S.  1468] 

Energy  Administration  for  the  1978  fiscal  year,  and  for  other  punmses. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  S fates  of  America  in  Congress  assembled,  Federal  Energy 

Administration 

SHORT  TITLE  Authorization  Act 

of  1977. 

Section  1.  This  Act  may  be  cited  as  the  "Federal  Energy  Adminis- 
tration Authorization  Act  of  1977". 

GENERAL  AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  2.  Section  29  of  the  Federal  Energy  Administration  Act  of 
1974  (15  U.S.C.  761  note)  is  amended  to  read  as  follows: 

"authorization  of  appropriations 

"Sec.  29.  (a)  There  are  authorized  to  be  appropriated  to  the  Federal 
Energy-  Administration  the  following  sums : 

"(1)  subject  to  the  restrictions  specified  in  subsection  (b),  to 
carry  out  the  functions  identified  as  assigned  to  Executive  Direc- 
tion and  Administration  of  the  Federal  Energy  Administration 
as  of  January  1, 1977 — 

"(A)  for  the  fiscal  vear  ending  September  30,  1977,  not  to 
exceed  $35,627.000 ;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978,  not 
to  exceed  $41,017,000. 
"(2)  to  carry  out  the  functions  identified  as  assigned  to  the 
Office  of  Energy  Information  and  Analysis  as  of  January  1, 
1977— 

"(A)  for  the  fiscal  year  ending  September  30.  1977,  not 
to  exceed  $34,971,000;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978,  not  to 
exceed  $43,544,000. 
"(3)  to  carry  out  the  functions  identified  as  assigned  to  the 
Office  of  Regulatory  Programs  as  of  January  1,  1977 — 

"(A)  for  the  fiscal  year  ending  September  30.  1977,  not  to 
exceed  $62,459,000 ;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978.  not  to 
exceed  $62,459,000. 
"(4)  to  carry  out  the  functions  identified  as  assigned  to  the 
Office  of  Conservation  and  Environment  as  of  January  1,  1977 
(other  than  functions  described  in  part  A  and  part  D  of  title  IV 
of  the  Energy  Conservation  and  Production  Act.  parts  B  and  C    42  USC  6861, 
of  title  III  of  the  Energy  Policy  and  Conservation  Act  and,  for  6881. 
the  fiscal  year  ending  September  30,  1977,  functions  described  in    42  usc  6291, 
title  II  of  the  Energy  Conservation  and  Production  Act  and  in  622 ;]±r  AOm 
paragraph  (7)  of  this  subsection)—  42  LbC  680L 

"(A)  for  the  fiscal  year  ending  September  30,  1977,  not  to 
exceed  $38,603,000 ;  and 
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"(B)  for  the  fiscal  year  ending  September  30,  1978,  not  to 
exceed  $46,908,000. 
"(5)  to  carry  out  the  functions  identified  as  assigned  to  the 
Office  of  Energy  Resource  Development  as  of  January  1,  1977 — 
"(A)  for  the  fiscal  year  ending  September  30,  1977,  not  to 
exceed  $16,934,000;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978,  not  to 
exceed  $26,017,000. 
"(6)  to  carry  out  the  functions  identified  as  assigned  to  the 
Office  of  International  Energy  Affairs  as  of  January  1, 1977 — 

"(A)  for  the  fiscal  year  ending  September  30,  1977,  not  to 
exceed  $1,921,000;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978,  not  to 
exceed  $1,846,000. 
"(7)  subject  to  the  restriction  specified  in  subsection  (c),  to 
carry  out  a  program  to  develop  the  policies,  plans,  implementation 
strategies,  and  program  definitions  for  promoting  accelerated 
utilization  and  widespread  commercialization  of  solar  energy  and 
to  provide  overall  coordination  of  Federal  solar  energy  commer- 
cialization activities,  for  the  fiscal  year  ending  September  30, 1977, 
not  to  exceed  $2,500,000. 

"(8)  for  the  purpose  of  permitting  public  use  of  the  Project 
Independence  Evaluation  System  pursuant  to  section  31  of  this 
15  (JSC  787.  Act,  not  to  exceed  the  aggregate  amount  of  the  fees  estimated  to  be 

charged  for  such  use. 

Restrictions.  "(b)  The  following  restrictions  shall  apply  to  the  authorization  of 

appropriations  specified  in  paragraph  (1)  of  subsection  (a)  — 

"(1)  amounts  to  carry  out  the  functions  identified  as  assigned 
to  the  Office  of  Communication  and  Public  Affairs  as  of  Janu- 
ary 1,  1977,  shall  not  exceed  $2,112,000  for  the  fiscal  year  ending 
September  30, 1977 ;  and 

"(2)  no  amounts  authorized  to  be  appropriated  in  such  para- 
graph may  be  used  to  carry  out  the  functions  identified  as  assigned 
to  the  Office  of  Nuclear  Affairs  as  of  January  1, 1976. 
"(c)  No  amounts  authorized  to  be  appropriated  in  paragraphs 
(5)  (B)  and  (7)  of  subsection  (a)  may  be  used  to  carry  out  solar  energy 
research,  development,  or  demonstration  activities. 
Transfer  of  funds.      "(d)  Subject  to  the  provisions  of  any  other  law  enacted  after  the 
date  of  the  enactment  of  this  subsection,  if  any  function  for  which 
funds  are  authorized  to  be  appropriated  by  this  section  is  transferred 
by  or  pursuant  to  any  such  provision  of  law  to  any  department,  agency, 
or  office,  the  unexpended  balances  of  appropriations,  authorizations, 
allocations,  and  other  funds,  held,  used,  arising  from,  available  to,  or 
to  be  made  available  in  connection  with  such  function  shall  be  trans- 
ferred to  such  department,  agency,  or  office,  but  shall  continue  to  be 
subject  to  any  restriction  to  which  they  were  subject  before  such 
transfer.". 

ENERGY  CONSERVATION  PROGRAM  FOR  CONSUMER  PRODUCTS  OTHER 
THAN  AUTOMOBILES 

Sec.  3.  (a)  Section  339(c)  (2)  of  the  Energy  Policy  and  Conserva- 
tion Act  (42  U.S.C.  6309(c)  (2) )  is  amended  by  striking  out  "$700,000" 
and  inserting  in  lieu  thereof  "$2,500,000". 
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(b)  Section  339(c)  (3)  of  the  Energy  Policy  and  Conservation  Act 
(42  U.S.C.  6309(c)(3))  is  amended  by  striking  out  "$700,000"  and 
inserting  in  lieu  thereof  "$1,800,000". 

STRATEGIC   PETROLEUM  RESERVE 

Sec.  4.  Section  166  of  the  Energy  Policy  and  Conservation  Act  (42 
U.S.C.  6246)  is  amended  by  striking  out  "and"  at  the  end  of  paragraph 
(1),  by  striking  out  the  period  in  paragraph  (2)  and  inserting  in  lieu 
thereof  " ;  and",  and  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

"(3)  such  funds  for  the  fiscal  year  ending  September  30,  1978, 
not  to  exceed  $1,210,000,000,  as  are  necessary  to  permit  the  acquisi- 
tion and  storage  of  petroleum  products  in  the  Strategic  Petroleum 
Reserve,  in  accordance  with  the  storage  schedule  set  forth  in  the 
Strategic  Petroleum  Reserve  Plan  then  in  effect  in  excess  of  the 
minimum  volume  specified  in  section  154(a),  but  not  in  excess  of  42  USC  6234. 
500,000,000  barrels/'. 

ENERGY  CONSERVATION  AND  RENEWABLE-RESOURCE  OBLIGATION 
GUARANTEES 

Sec.  5.  Section  451(g)  of  the  Energy  Conservation  and  Production 
Act  (42  U.S.C.  6881(g) )  is  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph : 

"(3)  There  is  authorized  to  be  appropriated  to  carry  out  the  pro-  Appropriation 
visions  of  this  part,  including  administrative  costs,  but  not  for  the  authorization, 
payment  of  amounts  to  be  paid  under  subsection  (f )  — 

"(A)  for  the  fiscal  year  ending  September  30,  1977,  not  to 
exceed  $1,836,000;  and 

"(B)  for  the  fiscal  year  ending  September  30,  1978,  not  to 
exceed  $4,950,000." 

FEDERAL  ENERGY  ADMINISTRATION  ACT  EXTENSION 

Sec.  6.  The  second  sentence  of  section  30  of  the  Federal  Energy 
Administration  Act  of  1974  (15  U.S.C.  761  note)  is  amended  to  read 
as  follows :  "This  Act  shall  terminate  September  30, 1978.". 

EXTENSION  OF  COAL  CONVERSION  AND  ALLOCATION  AUTHORITY 

Sec.  7.  Paragraph  (1)  of  section  2(f)  of  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974  (15  U.S.C.  792(f)(1))  is 
amended  by  striking  out  "shall  expire  at  midnight,  June  30,  1977" 
and  inserting  in  lieu  thereof  "shall  expire  at  midnight,  December  31, 
1978". 

AUTHORITY  AND  RESPONSIBILITY  OF  GENERAL  COUNSEL 

Sec.  8.  Section  7  of  the  Federal  Energy  Administration  Act  of  1974 
(15  U.S.C.  766)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection : 

"(1)  Effective  beginning  July  1,  1977,  amounts  authorized  to  be 
appropriated  under  this  Act  or  any  other  Act  shall  not  be  available 
for  the  payment  of  salaries  and  other  expenses  with  respect  to  any 
office  of  regional  counsel  of  the  Administration  unless  such  office  is 
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under  the  direct  supervision  and  control  of  the  General  Counsel  of 
the  Administration.". 

USE  OF  COMMERCIAL  STANDARDS 

Sec.  9.  Part  A  of  the  Federal  Energy  Administration  Act  of  1974 
(15  U.S.C.  761  et  seq.)  is  amended  by  adding  at  the  end  thereof  the 
following  new  section : 

"use  of  commercial  standards 

"Sec.  32.  (a)  If  any  proposed  rule  by  the  Administrator  contains 
any  commercial  standards,  or  specifically  authorizes  or  requires  the 
use  of  any  such  standards,  then  any  general  notice  of  the  proposed 
rulemaking  shall — 

"(1)  identify,  by  name,  the  organization  which  promulgated 
such  standards ;  and 

"(2)  state  whether  or  not,  in  the  judgment  of  the  Adminis- 
trator, such  organization  complied  with  the  requirements  of  sub- 
section (b)  in  the  promulgation  of  such  standards. 
"(b)  An  organization  complies  with  the  requirements  of  this 
subsection  in  promulgating  any  commercial  standards  if — 

"(1)  it  gives  interested  persons  adequate  notice  of  the  proposed 
promulgation  of  the  standards  and  an  opportunity  to  participate 
in  the  promulgation  process  through  the  presentation  of  their 
views  in  hearings  or  meetings  which  are  open  to  the  public; 

"(2)  the  membership  of  the  organization  at  the  time  of  the 
promulgation  of  the  standards  is  sufficiently  balanced  so  as  to 
allow  for  the  effective  representation  of  all  interested  persons; 

"  (3)  before  promulgating  such  standards,  it  makes  available  to 
the  public  any  records  of  proceedings  of  the  organization,  and 
any  documents,  letters,  memorandums,  and  materials,  relating  to 
such  standards ;  and 

"(4)  it  has  procedures  allowing  interested  persons  to — 

"(A)  obtain  a  reconsideration  of  any  action  taken  by  the 
organization  relating  to  the  promulgation  of  such  standards, 
and 

"(B)  obtain  a  review  of  the  standards  (including  a  review 
of  the  basis  or  adequacy  of  such  standards)  . 

"(c)  The  Administrator  shall  not  incorporate  within  any  rule,  nor 
prescribe  any  rule  specifically  authorizing  or  requiring  the  use  of, 
any  commercial  standards  unless  he  has  consulted  with  the  Attorney 
General  and  the  Chairman  of  the  Federal  Trade  Commission  concern- 
ing the  impact  of  such  standards  on  competition  and  neither  such 
individual  recommends  against  such  incorporation  or  use. 

"(d)  The  foregoing  provisions  of  this  section  shall  not  apply  with 
respect  to  rules  prescribed  by  the  Administrator  which  relate  to  the 
procurement  activities  of  the  Administration. 

"(e)  Not  later  than  90  days  after  the  date  of  the  enactment  of  this 
section,  the  Administrator  shall  prescribe,  by  rule,  guidelines  or  cri- 
teria which  set  forth  the  extent  to  which,  and  the  terms  and  conditions 
under  which,  employees  of  the  Administration  may  participate  in  their 
official  capacity  in  the  activities  of  any  organization  (which  is  not  a 
Federal  entity)  which  relate  to  the  promulgation  of  commercial  stand- 
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ards.  Such  guidelines  and  criteria  may  allow  for  such  participation  if 
it  is  in  the  public  interest  and  relates  to  the  purposes  of  this  Act,  but 
in  no  event  may  such  employees  who  are  participating  in  their  official 
capacity  be  allowed  under  such  guidelines  or  criteria  to  vote  on  any 
matter  relating  to  commercial  standards. 

"(f)  As  used  in  this  section,  the  term  'commercial  standards'  Commercial 
v   '  standards. 

means — 

"(1)  specifications  of  materials; 
"(2)  methods  of  testing; 

"(3)  criteria  for  adequate  performance  or  operation ; 

"(4)  model  codes; 

"(5)  classification  of  components; 

"(6)  delineation  of  procedures  or  definition  of  terms; 

"(7)  measurement  of  quantity  or  quality  for  evaluating  or 
referring  to  materials,  products,  systems,  services,  or  practices;  or 

"(8)  similar  rules,  procedures,  requirements,  or  standards; 
which  are  promulgated  by  any  organization  which  is  not  a  Federal 
entity.  For  purposes  of  the  preceding  sentence,  any  revision  by  any 
such  organization  of  any  such  ru'e,  procedure,  requirement,  or  stand- 
ard shall  be  considered  to  be  the  same  as  the  promulgation  of  such 
standard.". 

CONFLICT  OF  INTEREST 

Sec.  10.  Part  A  of  the  Federal  Energy  Administration  Act  of  1974 
(15  U.S.C.  761  et  seq.),  as  amended  by  this  Act,  is  amended  by  adding 
at  the  end  thereof  the  following : 


"organizational  conflicts 


"Sec.  33.  (a)  The  Administrator  shall,  by  rule,  require  any  person  Contracts, 
proposing  to  enter  into  a  contract,  agreement,  or  other  arrangement,  15  USC  7 
whether  by  competitive  bid  or  negotiation,  under  this  Act  or  any  other 
law  administered  by  him  for  the  conduct  of  research,  development, 
evaluation  activities,  or  for  technical  and  management  support  serv- 
ices, to  provide  the  Administrator,  prior  to  entering  into  any  such 
contract,  agreement,  or  arrangement,  with  all  relevant  information,  as 
determined  by  the  Administrator,  bearing  on  whether  that  person  has 
a  possible  conflict  of  interest  with  respect  to — 

"  ( 1 )  being  able  to  render  impartial,  technically  sound,  or  objec- 
tive assistance  or  advice  in  light  of  other  activities  or  relationships 
with  other  persons,  or 
"(2)  being  given  an  unfair  competitive  advantage. 
Such  person  shall  insure,  in  accordance  with  regulations  prescribed  by 
the  Administrator,  compliance  with  this  section  by  any  subcontractor 
(other  than  a  supply  subcontractor)  of  such  person  in  the  case  of  any 
subcontract  of  more  than  $10,000. 

"(b)  The  Administrator  shall  not  enter  into  any  such  contract, 
agreement,  or  arrangement  unless  he  finds,  after  evaluating  all  infor- 
mation provided  under  subsection  (a)  and  any  other  information 
otherwise  available  to  him  that — 

"(1)  it  is  unlikely  that  a  conflict  of  interest  would  exist,  or 
"  (2)  such  conflict  has  been  avoided  after  appropriate  conditions 
have  been  included  in  such  contract,  agreement,  or  arrangement ; 
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except  that  if  he  determines  that  such  conflict  of  interest  exists  and 
that  such  conflict  of  interest  cannot  be  avoided  by  including  appropri- 
ate conditions  therein,  the  Administrator  may  enter  into  such  contract, 
agreement,  or  arrangement,  if  he  determines  that  it  is  in  the  best 
interests  of  the  United  States  to  do  so  and  includes  appropriate  con- 
ditions in  such  contract,  agreement,  or  arrangement  to  mitigate  such 
conflict. 

Rules,  "(c)  The  Administrator  shall  publish  rules  for  the  implementation 

publication.  Qf  this  section,  in  accordance  with  section  553  of  title  5,  United  States 
Code  (without  regard  to  subsection  (a)  (2)  thereof)  as  soon  as  prac- 
ticable after  the  date  of  the  enactment  of  this  section,  but  in  no  event 
later  than  120  days  after  such  date.". 

Approved  July  21,  1977. 


LEGISLATIVE  HISTORY: 

HOUSE  REPORT  No.  95-323  accompanying  H.R.  6794  (Comm.  on  Interstate  and 

Foreign  Commerce). 
SENATE  REPORT  No.  95-123  (Comm.  on  Energy  and  Natural  Resources). 
CONGRESSIONAL  RECORD,  Vol.  123  (1977): 
May  11,  considered  and  passed  Senate. 

June  6,  considered  and  passed  House,  amended,  in  lieu  of  H.R.  6794. 
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NUCLEAR  REGULATORY  COMMISSION 
APPROPRIATIONS  FOR  FY  1979 


An  Act 

To  authorize  appropriations  to  the  Nuclear  Regulatory  Commission  for  fiscal 
year  1979,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  A  merica  in  Congress  assembled, 

Section  1.  (a)  There  is  hereby  authorized  to  be  appropriated  to  the 
Nuclear  Regulatory  Commission  in  accordance  with  the  provisions 
of  section  261  of  the  Atomic  Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2017),  and  section  305  of  the  Energy  Reorganization  Act  of 
1974.  as  amended  (42  U.S.C.  5875),  for  the  fiscal  year  1979,  to  remain 
available  until  expended  $333,007,000.  Of  such  total  amount  author- 
ized to  be  appropriated : 

(1)  not  more  than  $47,162,000  may  be  used  for  "Nuclear  Reac- 
tor Regulation" ;  of  the  total  amount  appropriated  for  this  pur- 
pose, $2,080,000  shall  be  available  for  Advanced  Reactors ; 

(2)  not  more  than  $38,760,000  may  be  used  for  "Inspection 
and  Enforcement" ; 

(3)  not  more  than  $14,945,000  may  be  used  for  "Standards 
Development";  of  the  total  amount  appropriated  for  this  pur- 
pose. $650,000  shall  be  available  for  Low-Level  Radiation  activi- 
ties, including  those  described  in  section  5  of  this  Act; 

(4)  not  more  than  $27,240,000  may  be  used  for  "Nuclear  Mate- 
rial Safety  and  Safeguards";  of  the  total  amount  appropriated 
for  this  purpose,  $8,127,000  shall  be  available  for  Nuclear  Waste 
Disposal  and  Management  activities ; 

(5)  not  more  than  $163,470,000  may  be  used  for  "Nuclear  Regu- 
latory Research";  of  the  total  amount  appropriated  for  this  pur- 

f ose," $1,500,000  shall  be  available  for  the  implementation  of  the 
mproved  Safety  Systems  Research  plan  required  by  section 
205(f)  of  the  Energy  Reorganization  Act  of  1974.  as  amended, 
$4,448,000  shall  be  available  for  Nuclear  Waste  research  activities, 
and  $18,333,000  shall  be  available  for  Advanced  Reactor  Research, 
including  an  authorization  of  $3,900,000  to  accelerate  the  effort  in 
gas-cooled  thermal  reactor  safety  research. 

(6)  not  more  than  $13,480,000"may  be  used  for  "Program  Tech- 
nical Support"; 

(7)  not  more  than  $27,950,000  may  be  used  for  "Program  Direc- 
tion and  Administration";  of  the  total  amount  appropriated  for 
this  purpose,  $225,000  shall  be  available  for  equal  emplovment 
opportunity  activities,  including  support  of  four  positions  in  the 
Office  of  Equal  Employment  Opportunity. 

(b)  (1)  Not  more  than  $14,285,000  of  the  aggregate  amount  author- 
ized to  be  appropriated  under  paragraphs  (1)  through  (7)  of  sub- 
section (a)  may  be  used  for  contracts  encompassing  research,  studies, 
and  technical  assistance  on  domestic  safeguards  matters. 

(2)  Of  the  aggregate  amount  authorized  to  be  appropriated  under 
paragraphs  (1)  through  (7)  of  subsection  (a),  $1,000,000  shall  be 
available  for  studies  and  analysis  of  alternative  fuel  cycles  (including 
studies  and  analysis  relating  to  licensing  and  safety,  safeguards,  and 
environmental  aspects). 
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(c)  (1)  No  amount  appropriated  pursuant  to  subsection  (a)  for 
purposes  of  subparagraphs  (1)  through  (7)  of  such  subsection,  may 
be  used  for  any  function  of  the  Commission  in  excess  of  the  amount 
expressly  authorized  to  be  appropriated  for  functions  referred  to  in 
such  paragraphs,  if  such  excess  amount  is  in  excess  of  $500,000,  nor 
may  the  amount  available  from  any  appropriation  for  any  function 
referred  to  in  such  subparagraphs  be  reduced  by  more  than  $500,000, 
unless 

(i)  a  period  of  thirty  calendar  days  (not  including  any  day 
in  which  either  House  of  Congress  is  not  in  session  because  of  an 
adjournment  of  more  than  three  calendar  davs  to  a  day  certain 
or  an  adjournment  sine  die)  has  passed  after  the  receipt  by  the 
Committee  on  Interstate  and  Foreign  Commerce  and  the  Com- 
mittee on  Interior  and  Insular  Affairs  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Environment  and  Public  Works 
of  the  Senate  of  notice  given  by  the  Commission  containing  a 
full  and  complete  statement  of  the  action  proposed  to  be  taken 
and  the  facts  and  circumstances  relied  upon  in  support  of  such 
proposed  action,  or 

(li)  each  such  committee  before  the  expiration  of  such  period 
has  transmitted  to  the  Commission,  written  notice  stating  in  sub- 
stance that  such  committee  has  no  objection  to  the  proposed 
action. 

(2)  Of  the  amounts  authorized  to  be  appropriated  for  the  purposes 
set  forth  in  paragraphs  (1)  through  (7)  of  subsection  (a)  of  this 
section2  the  amounts  available  for  Advanced  Reactors,  Low-Level 
Radiation,  Nuclear  Waste  Disposal  and  Management,  Improved 
Safety  Systems  Research,  and  Nuclear  Waste  Research,  or  that 
specified  in  subsection  (b)  (2)  of  this  section  for  Alternative  Fuel 
Cycle  activities  shall  not  be  reprogramed,  unless — 

(i)  a  period  of  ninety  calendar  days  (not  including  any  day  in 
which  either  House  of  Congress  is  not  in  session  because  of  an 
adjournment  of  more  than  three  calendar  days  to  a  day  certain  or 
an  adjournment  sine  die)  has  passed  after  the  receipt  by  the 
Committee  on  Interior  and  Insular  Affairs  and  the  Committee 
on  Interstate  and  Foreign  Commerce  of  the  House  of  Repre- 
sentatives and  the  Committee  on  Environment  and  Public  Works 
of  the  Senate  of  notice  given  by  the  Commission  containing  a  full 
and  complete  statement  of  the  action  proposed  to  be  taken  and 
the  facts  and  circumstances  relied  upon  in  support  of  such  pro- 
posed action,  or 

(ii)  each  such  committee  before  the  expiration  of  such  period 
has  transmitted  to  the  Commission,  written  notice  stating  in  sub- 
stance that  such  committee  has  no  objection  to  the  proposed 
action. 

(d)  No  amount  authorized  to  be  appropriated  by  this  Act  may  be 
used  by  the  Commission  to  enter  into  any  contract,  providing  funds  in 
excess  of  $20,000  encompassing  research,  study,  or  technical  assistance 
on  domestic  safeguards  matters  except  as  directed  by  the  Commission, 
by  majority  vote,  following  receipt  by  the  Commission  of  a  recom- 
mendation from  the  Executive  Director  for  Operations  supporting  the 
need  for  such  contract. 

Sec.  2.  Moneys  received  by  the  Commission  for  the  cooperative 
nuclear  research  programs  may  be  retained  and  used  for  salaries  and 
expenses  associated  with  those  programs,  notwithstanding  the  provi- 
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sionsof  section  3617  of  the  Revised  Statutes  (31  U.S.C.  484),  and  shall 
remain  available  until  expended. 

Sec.  3.  Transfers  of  sums  from  salaries  and  expenses  may  be  made  to  Funds,  transfers, 
other  agencies  of  the  Government  for  the  performance  of  the  work  for 
which  the  appropriation  is  made,  and  in  such  cases  the  sums  so  trans- 
ferred may  be  merged  with  the  appropriation  to  which  transferred. 

Sec.  4.  (a)  Subsection  (b)  of  section  209  of  the  Energy  Reorganiza- 
tion Act  of  1974,  as  amended,  is  amended  bv  adding  at  the  end  thereof  42  USC  5849. 
the  following  sentence  :  "Notwithstanding  the  preceding  sentence,  each 
such  director  shall  keep  the  Executive  Director  fully  and  currently 
informed  concerning  the  content  of  all  such  direct  communications 
with  the  Commission." 

(b)  Section  209  of  the  Energy  Reorganization  Act  of  1974,  as  Equal 
amended,  is  amended  by  adding  a  new  subsection  (c)  to  read  as  follows  employment 
and  redesignating  existing  subsection  (c)  accordingly :  opportunity, 

"(c)  The  Executive  Director  shall  report  to  the  Commission  at  semi-  ^P01*- 
annual  public  meetings  on  the  problems,  progress,  and  status  of  the 
Commission's  equal  employment  opportunity  efforts.". 

Sec.  5.  (a)  The  Commission  and  the  Environmental  Protection  Radiation,  health 
Agency,  in  consultation  with  the  Secretary  of  Health,  Education,  and  effects  studies. 
Welfare,  are  authorized  and  directed  to  conduct  preliminary  planning  consultation, 
and  design  studies  for  epidemiological  research  on  the  health  effects  of  42  usc  2051 
low-leveF  ionizing  radiation.  In  the  conduct  of  such  studies,  the  Com-  note" 
mission  and  the  Environmental  Protection  Agency  shall  consult  with 
appropriate  scientific  organizations  and  Federal  and  State  agencies. 

(b)  Within  thirty  days  after  the  date  of  enactment  of  this  section,  Memorandum, 
the  Commission  and  the  Environmental  Protection  Agency  shall  sub-   submittal  to 
mit  to  the  Congress  a  memorandum  of  understanding  to  delineate  their  Congress, 
responsibilities  in  the  conduct  of  the  planning  studies  authorized  by 
subsection  (a)  of  this  section. 

(c)  On  or  before  April  1,  1979,  the  Commission  and  the  Environ-  Reports  to 
mental  Protection  Agency  shall  submit  a  report  to  the  Congress  con-  Congress, 
taining  an  assessment  of  the  capabilities  and  research  needs  of  such  consultations, 
agencies  in  the  area  of  health  effects  of  low-level  ionizing  radiation. 

(d)  On  or  before  September  30,  1979,  the  Commission  and  the 
Environmental  Protection  Agency,  in  consultation  with  the  Secretary 
of  Health,  Education,  and  Welfare,  shall  submit  a  report  to  the  Con- 
gress which  includes  a  study  of  options  for  Federal  epidemiological 
research  on  the  health  effects  of  low-level  ionizing  radiation,  with 
evaluations  of  the  feasibility  of  such  options.  Such  report  shall  be 
consistent  with  the  findings  of  the  assessment  required  by  subsection 

(c)  of  this  section. 

(e)  In  carrying  out  the  activities  specified  in  subsections  (c)  and 

(d)  such  agencies  shall: 

(i)  cooperate  with  appropriate  scientific  organizations  and  Cooperation, 
agencies  involved  in  related  research,  and 

(ii)  furnish  copies  of  the  reports  required  by  those  subsections  Copies, 
to  the  organizations  and  agencies  referred  to  in  subsection  (e)  (i). 

Sec.  6.  Section  209  of  the  Energy  Reorganization  Act  of  1974  is  Annual  status 
amended  by  adding  the  following  new  subsection  at  the  end  thereof:  report. 

"(d)  The  Executive  Director  shall  prepare  and  forward  to  the  Cora-, 
mission  an  annual  report  (for  the  fiscal  year  1978  and  each  succeeding 
fiscal  year)  on  the  status  of  the  Commission's  programs  concerning 
domestic  safeguards  matters  including  an  assessment  of  the  effective- 
ness and  adequacy  of  safeguards  at  facilities  and  activities  licensed 
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by  the  Commission.  The  Commission  shall  forward  to  the  Congress  a 
report  under  this  section  prior  to  February  1, 1979,  as  a  separate  docu- 
ment, and  prior  to  February  1  of  each  succeeding  year  as  a  separate 
ehapter  of  the  Commission's  annual  report  (required  under  section 
307(c)  of  the  Energy  Reorganization  Act  of  1974)  following  the  fiscal 
year  to  which  such  reDort  applies.". 

Sec.  7.  The  Commission  is  authorized  and  directed  to  undertake  a 
comprehensive  review  of  the  existing  process  for  selection  and  training 
of  members  of  the  Atomic  Safety  and  Licensing  Boards,  including, 
but  not  limited  to,  the  selection  criteria,  including  qualifications,  the 
selection  procedures,  and  the  training  programs  ior  Board  members. 
The  Commission  shall  report  to  the  Congress  on  the  findings  of  such 
review  by  January  1, 1979,  and  shall  revise  such  selection  and  training 
process  as  appropriate,  based  on  such  findings. 

Sec.  8.  (a)  Chapter  14  of  the  Atomic  Energy  Act  of  1954  is  amended 
by  adding  the  following  new  section  at  the  end  thereof : 

"Sec.  170A.  Conflicts  of  Interest  Relating  to  Contracts  and 
Other  Arrangements. — 

"a.  The  Commission  shall,  by  rule,  require  any  person  proposing  to 
enter  into  a  contract,  agreement,  or  other  arrangement,  whether  by 
competitive  bid  or  negotiation,  under  this  Act  or  any  other  law  admin- 
istered by  it  for  the  conduct  of  research,  development,  evaluation 
activities,  or  for  technical  and  management  support  services,  to  provide 
the  Commission,  prior  to  entering  into  any  such  contract,  agreement, 
or  arrangement,  with  all  relevant  information,  as  determined  by  the 
Commission,  bearing  on  whether  that  person  has  a  possible  conflict 
of  interest  with  respect  to — 

"(1)  being  able  to  render  impartial,  technically  sound,  or  objec- 
tive assistance  or  advice  in  light  of  other  activities  or  relationships 
with  other  persons,  or 

"(2)  being  given  an  unfair  competitive  advantage.  Such  person 
shall  insure,  in  accordance  with  regulations  prescribed  by  the 
Commission,  compliance  with  this  section  by  any  subcontractor 
(other  than  a  supply  subcontractor)  of  such  person  in  the  case  of 
any  subcontract  for  more  than  $10,000. 
"b.  The  Commission  shall  not  enter  into  any  such  contract  agree- 
ment or  arrangement  unless  it  finds,  after  evaluating  all  information 
provided  under  subsection  a.  and  any  other  information  otherwise 
available  to  the  Commission  that — 

"(1)  it  is  unlikely  that  a  conflict  of  interest  would  exist,  or 
"  (2)  such  conflict  has  been  avoided  after  appropriate  conditions 
have  been  included  in  such  contract,  agreement,  or  arrangement ; 
except  that  if  the  Commission  determines  that  such  conflict  of 
interest  exists  and  that  such  conflict  of  interest  cannot  be  avoided 
by  including  appropriate  conditions  therein,  the  Commission  may 
enter  into  such  contract,  agreement,  or  arrangement,  if  the  Com- 
mission determines  that  it  is  in  the  best  interests  of  the  United 
States  to  do  so  and  includes  appropriate  conditions  in  such  con- 
tract, agreement,  or  arrangement  to  mitigate  such  conflict, 
"c  The  Commission  shall  publish  rules  for  the  implementation  of 
this  section,  in  accordance  with  section  553  of  title  5,  United  States 
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Code  (without  regard  to  subsection  (a)  (2)  thereof)  as  soon  as 
practicable  after  the  date  of  the  enactment  of  this  section,  but  in  no 
event  later  than  120  days  after  such  date,". 

(b)  The  table  of  contents  for  such  chapter  14  is  amended  by  adding 
the  following  new  item  at  the  end  thereof : 

"Sec.  170A.  Conflicts  of  interest  relating  to  contracts  and  other  arrangements.". 

Sec.  9.  The  Commission  shall  monitor  and  assist,  as  requested,  the 
International  Fuel  Cycle  Evaluation  and  the  studies  and  evaluations 
of  the  various  nuclear  fuel  cycle  systems  by  the  Department  of  Energy 
in  progress  as  of  the  date  of  enactment,  and  report  to  the  Congress 
semiannually  through  calendar  year  1980  ana  annually  through 
calendar  year  1982  on  the  status  of  domestic  and  international 
evaluations  of  nuclear  fuel  cycle  systems.  This  report  shall  include, 
but  not  be  limited  to,  a  summary  of  the  information  developed  by  and 
available  to  the  Commission  on  the  health,  safety  and  safeguards 
implications  of  the  leading  fuel  cycle  technologies. 

Sec.  10.  Title  II  of  the  Energy  Reorganization  Act  of  1974,  as 
amended,  is  amended  by  adding  at  the  end  thereof  a  new  section  to 
read  as  follows: 

"employee  protection 

"Sec.  210.  (a)  No  employer,  including  a  Commission  licensee,  an  42  USC  5851 
applicant  for  a  Commission  license,  or  a  contractor  or  a  subcontractor 
of  a  Commission  licensee  or  applicant,  may  discharge  any  employee  or 
otherwise  discriminate  against  any  employee  with  respect  to  his  com- 
pensation, terms,  conditions,  or  privileges  of  employment  because  the 
employee  (or  any  person  acting  pursuant  to  a  request  of  the 
employee)  — 

"(1)  commenced,  caused  to  be  commenced,  or  is  about  to  com- 
mence or  cause  to  be  commenced  a  proceeding  under  this  Act 
or  the  Atomic  Energy  Act  of  1954,  as  amended,  or  a  proceeding 
for  the  administration  or  enforcement  of  any  requirement  imposed 
under  this  Act  or  the  Atomic  Energy  Act  of  1954,  as  amended; 
"(2)  testified  or  is  about  to  testify  in  any  such  proceeding  or; 
"(3)  assisted  or  participated  or  is  about  to  assist  or  participate 
in  any  manner  in  such  a  proceeding  or  in  any  other  manner  in 
such  a  proceeding  or  in  any  other  action  to  carry  out  the  purposes 
of  this  Act  or  the  Atomic  Energy  Act  of  1954,  as  amended. 
"(b)(1)  Any  employee  who  believes  that  he  has  been  discharged 
or  otherwise  discriminated  against  by  any  person  in  violation  of  sub- 
section (a)  may,  within  thirty  days  after  such  violation  occurs,  file 
(or  have  any  person  file  on  his  behalf)  a  complaint  with  the  Secretary 
of  Labor  (hereinafter  in  this  subsection  referred  to  as  the  'Secretary') 
alleging  such  discharge  or  discrimination.  Upon  receipt  of  such  a  com- 
plaint, the  Secretary  shall  notify  the  person  named  in  the  complaint 
of  the  filing  of  the  complaint  and  the  Commission. 

"(2)  (A)  Upon  receipt  of  a  complaint  filed  under  paragraph  (1), 
the  Secretary  shall  conduct  an  investigation  of  the  violation  alleged 
in  the  complaint.  Within  thirty  days  of  the  receipt  of  such  complaint, 
the  Secretary  shall  complete  such  investigation  and  shall  notify  in 
writing  the  complainant  (and  any  person  acting  in  his  behalf)  and  the 
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person  alleged  to  have  committed  such  violation  of  the  results  of  the 
investigation  conducted  pursuant  to  this  subparagraph.  Within  ninety 
days  of  the  receipt  of  such  complaint  the  Secretary  shall,  unless  the 
proceeding  on  the  complaint  is  terminated  by  the  Secretary  on  the 
basis  of  a  settlement  entered  into  by  the  Secretary  and  the  person 
alleged  to  have  committed  such  violation,  issue  an  order  either  pro- 
viding the  relief  prescribed  by  subparagraph  (B)  or  denying  the  com- 
plaint. An  order  of  the  Secretary  shall  be  made  on  the  record  after 
notice  and  opportunity  for  public  hearing.  The  Secretary  may  not 
enter  into  a  settlement  terminating  a  proceeding  on  a  complaint  with- 
out the  participation  and  consent  of  the  complainant. 

"(B)  If,  in  response  to  a  complaint  filed  under  paragraph  (1),  the 
Secre  ary  determines  that  a  violation  of  subsection  (a)  has  occurred, 
the  Secretary  shall  order  the  person  who  committed  such  violation  to 
(i)  take  affirmative  action  to  abate  the  violation,  and  (ii)  reinstate  the 
complainant  to  his  former  position  together  with  the  compensation 
(including  back  pay),  terms,  conditions,  and  privileges  of  his  employ- 
ment, and  the  Secretary  may  order  such  person  to  provide  compensa- 
tory damages  to  the  complainant.  If  an  order  is  issued  under  this 
paragraph,  the  Secretary,  at  the  request  of  the  complainant  shall  assess 
against  the  person  against  whom  the  order  is  issued  a  sum  equal  to  the 
aggregate  amount  of  all  costs  and  expenses  (including  attorneys'  and 
expert  witness  fees)  reasonably  incurred,  as  determined  by  the  Secre- 
tary, by  the  complainant  for,  or  in  connection  with,  the  bringing  of  the 
complaint  upon  which  the  order  was  issued. 

"(c)(1)  Any  person  adversely  affected  or  aggrieved  by  an  order 
issued  under  subsection  (b)  may  obtain  review  of  the  order  in  the 
United  States  court  of  appeals  for  the  circuit  in  which  the  violation, 
with  respect  to  which  the  order  was  issued,  allegedly  occurred.  The 
petition  for  review  must  be  filed  within  sixty  days  from  the  issuance 
of  the  Secretarv's  order.  Review  shall  conform  to  chapter  7  of  title  5 
of  the  United  States  Code.  The  commencement  of  proceedings  under 
this  subparagraph  shall  not,  unless  ordered  by  the  court,  operate  as  a 
stay  of  the  Secretary's  order. 

''(2)  An  order  of  the  Secretary  with  respect  to  which  review  could 
have  been  obtained  under  paragraph  (1)  shall  not  be  subject  to  judicial 
review  in  any  criminal  or  other  civil  proceeding. 

"(d)  Whenever  a  person  has  failed  to  comply  with  an  order  issued 
under  subsection  (b)  (2),  the  Secretary  may  file  a  civil  action  in  the 
United  States  district  court  for  the  district  in  which  the  violation  was 
found  to  occur  to  enforce  such  order.  In  actions  brought  under  this 
subsection,  the  district  courts  shall  have  jurisdiction  to  grant  all  appro- 
priate relief  including,  but  not  limited  to,  injunctive  relief,  compensa- 
tory, and  exemplary  damages. 

"(e)(1)  Any  person  on  whose  behalf  an  order  was  issued  under 
paragraph  (2)  of  subsection  (b)  may  commence  a  civil  action  against 
the  person  to  whom  such  order  was  issued  to  require  compliance  with 
such  order.  The  appropriatp  United  States  district  court  shall  have 
jurisdiction,  without  regard  to  the  amount  in  controversy  or  the  citizen- 
ship of  the  parties,  to  enforce  such  order. 


19 


"(2)  The  court,  in  issuing  any  final  order  under  this  subsection,  may 
award  costs  of  litigation  (including  reasonable  attorney  and  expert 
witness  fees)  to  any  party  whenever  the  court  determines  such  award  is 
appropriate. 

"(f)  Any  nondiscretionary  duty  imposed  by  this  section  shall  be 
enforceable  in  a  mandamus  proceeding  brought  under  section  1361  of 
title  28  of  the  United  States  Code. 

"(g)  Subsection  (a)  shall  not  apply  with  respect  to  any  employee 
who,  acting  without  direction  from  nis  or  her  employer  (or  the  employ- 
er's agent),  deliberately  causes  a  violation  of  any  requirement  of  this 
Act  or  of  the  Atomic  Energy  Act  of  1954,  as  amended.  . 

Skc.  11.  The  Commission  shall  report  to  the  Congress  on  January  1, 
1979,  and  annually  thereafter  on  the  use  of  contractors,  consultants, 
and  the  National  Laboratories  by  the  Commission.  Such  report  shall 
include,  for  each  contract  issued,  in  progress  or  completed  during  fiscal 
year  1978,  information  on  the  bidding  procedure,  nature  of  the  work, 
amount  and  duration  of  the  contract,  progress  of  work,  relation  to  pre- 
vious contracts,  and  the  relation  between  the  amount  of  the  contract 
and  the  amount  actually  spent. 

Sec.  12.  (a)  The  Commission,  in  cooperation  with  the  Department 
of  Energy,  is  authorized  and  directed  to  conduct  a  study  of  extending 
the  Commission's  licensing  or  regulatory  authority  to  include  cate- 
gories of  existing  and  future  Federal  radioactive  waste  storage  and 
disposal  activities  not  presently  subject  to  such  authority. 

(b)  Each  Federal  agency,  subject  to  the  provisions  of  existing  law, 
shall  cooperate  with  the  Commission  in  the  conduct  of  the  study.  Such 
cooperation  shall  include  providing  access  to  existing  facilities  and 
sites  and  providing  any  information  needed  to  conduct  the  study  which 
the  agency  may  have  or  be  reasonably  able  to  acquire. 

(c)  On  or  before  March  1,  1979,  the  Commission  shall  submit  a 
report  to  the  Congress  containing  the  results  of  the  study.  The  report 
shall  include  a  complete  listing  and  inventory  of  all  radioactive  waste 
storage  and  disposal  activities  now  being  conducted  or  planned  by 
Federal  agencies. 

Sec.  13.  Notwithstanding  any  other  provision  of  this  Act,  no  author- 
ity to  make  payments  under  this  Act  shall  be  effective  except  to  such 
extent  or  in  such  amounts  as  are  provided  in  advance  in  appropriation 
Acts. 

Sec.  14.  (a)  Any  person,  agency,  or  other  entity  proposing  to  develop 
a  storage  or  disposal  facility,  including  a  test  disposal  facility,  for 
high-level  radioactive  wastes,  non-high-level  radioactive  wastes  includ- 
ing transuranium  contaminated  wastes,  or  irradiated  nuclear  reactor 
fuel,  shall  notify  the  Commission  as  early  as  possible  after  the  com- 
mencement of  planning  for  a  particular  proposed  facility.  The  Com- 
mission shall  in  turn  notify  the  Governor  and  the  State  legislature 
of  the  State  of  proposed  situs  whenever  the  Commission  has  knowledge 
of  such  proposal. 

(b)  The  Commission  is  authorized  and  directed  to  prepare  a  report 
on  means  for  improving  the  opportunities  for  State  participation  in 
the  process  for  siting,  licensing,  and  developing  nuclear  waste  storage 
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or  disposal  facilities.  Such  report  shall  include  detailed  consideration 
of  a  program  to  provide  grants  through  the  Commission  to  any  State, 
and  the  advisability  of  such  a  program,  for  the  purpose  of  conducting 
an  independent  State  review  of  any  proposal  to  develop  a  nuclear 
waste  storage  or  disposal  facility  identified  in  subsection  (a)  within 
Submittal  with  such  State.  On  or  before  March  1,  1979,  the  Commission  shall  submit 
legislative  the  report  to  the  Congress  including  recommendations  for  improving 

recommendations  the  opportunities  for  State  participation  together  with  any  necessary 
to  Congress.         legislative  proposals. 

Approved  November  6,  1978. 
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FEDERAL  NONNUCLEAR  ENERGY  RESEARCH  AND 
DEVELOPMENT  ACT  OF  1974 


AN  ACT  To  establish  a  national  program  for  research  and  development  in 
nonimclear  energy  sources 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  TITLE 

Section  1.  This  Act  may  be  cited  as  the  ''Federal  Nonnuclear  Energy 
Research  and  Development  Act  of  1974". 

STATEMENT  OF  FINDINGS 

Sec.  2.  The  Congress  hereby  finds  that — 

(a)  The  Nation  is  suffering  from  a  shortage  of  environmentally 
acceptable  forms  of  energy. 

(b)  Compounding  this  energy  shortage  is  our  past  and  present  fail- 
ure to  formulate  a  comprehensive  and  aggressive  research  and  devel- 
opment program  designed  to  make  available  to  American  consumers 
our  large  domestic  energy  reserves  including  fossil  fuels,  nuclear  fuels, 
geothermal  resources,  solar  energy,  and  other  forms  of  energy.  This 
failure  is  partially  because  the  unconventional  energy  technologies 
have  not  been  judged  to  be  economically  competitive  with  traditional 
energy  technologies. 

(c)  The  urgency  of  the  Nation's  energy  challenge  will  require  com- 
mitments similar  to  those  undertaken  in  the  Manhattan  and  Apollo 
projects ;  it  will  require  that  the  Nation  undertake  a  research,  develop- 
ment, and  demonstration  program  in  nonnuclear  energy  technologies 
with  a  total  Federal  investment  which  may  reach  or  exceed  $20,000,- 
000,000  over  the  next  decade. 

(d)  In  undertaking  such  program,  full  advantage  must  be  taken 
of  the  existing  technical  and  managerial  expertise  in  the  various 
energy  fields  within  Federal  agencies  and  particularly  in  the  private 
sector. 

(e)  The  Nation's  future  energy  needs  can  be  met  if  a  national  com- 
mitment is  made  now  to  dedicate  the  necessary  financial  resources,  to 
enlist  our  scientific  and  technological  capabilities,  and  to  accord  the 
proper  priority  to  developing  new  nonnuclear  energy  options  to  serve 
national  needs,  conserve  vital  resources,  and  protect  the  environment. 

STATEMENT  OF  POLICY 

Sec.  3.  (a)  It  is  the  policy  of  the  Congress  to  develop  on  an  urgent 
basis  the  technological  capabilities  to  support  the  broadest  range  of 
energy  policy  options  through  conservation  and  use  of  domestic  re- 
sources by  socially  and  environmentally  acceptable  means. 

(25) 
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(b)  (1)  The  Congress  declares  the  purpose  of  this  Act  to  be  to  estab- 
lish and  vigorously  conduct  a  comprehensive,  national  program  of 
basic  and  applied  research  and  development,  including  but  not  limited 
to  demonstrations  of  practical  applications,  of  all  potentially  bene- 
ficial energy  sources  and  utilization  technologies,  within  the  Energy 
Research  and  Development  Administration. 

(2)  In  carrying  out  this  program,  the  Administrator  of  the  Energy 
Research  and  Development  Administration  (hereinafter  in  this  Act 
referred  to  as  the  "Administrator'')  shall  be  governed  by  the  terms  of 
this  Act  and  other  applicable  provisions  of  law  with  respect  to  all  non- 
nuclear  aspects  of  the  research,  development,  and  demonstration  pro- 
gram; and  the  policies  and  provisions  of  the  Atomic  Energy  Act  of 
1954  (42  U.S.C.  2011  et  seq.),  and  other  provisions  of  law  shall  con- 
tinue to  apply  to  the  nuclear  research,  development,  and  demonstration 
program. 

(3)  In  implementing  and  conducting  the  research,  development, 
and  demonstration  programs  pursuant  to  this  Act,  the  Administrator 
shall  incorporate  programs  in  specific  nonnuclear  technologies  pre- 
viously enacted  into  law,  including  those  established  by  the  Solar 
Heating  and  Cooling  Act  of  1974  (Public  Law  93-109),  the  Geother- 
mal  Energy  Research,  Development,  and  Demonstration  Act  of  1974 
(Public  Law  93-410),  and  the  Solar  Energy  Research,  Development, 
and  Demonstration  Act  of  1974  (Public  Law  93-473). 

DUTIES  AND  AUTHORITIES  OF  THE  ADMINISTRATOR 

Sec.  4.  The  Administrator  shall — 

(a)  review  the  current  status  of  nonnuclear  energy  resources 
and  current  nonnuclear  energy  research  and  development  activi- 
ties, including  research  and  development  being  conducted  by  Fed- 
eral and  non-Federal  entities ; 

(b)  formulate  and  carry  out  a  comprehensive  Federal  nonnu- 
clear energy  research,  development,  and  demonstration  program 
which  will  expeditiously  advance  the  policies  established  by  this 
Act  and  other  relevant  legislation  establishing  programs  in 
specific  energy  technologies ; 

(c)  utilize  the  funds  authorized  pursuant  to  this  Act  to  advance 
energy  research  and  development  by  initiating  and  maintaining, 
through  fund  transfers,  grants  or  contracts,  energy  research, 
development  and  demonstration  programs  or  activities  utilizing 
the  facilities,  capabilities,  expertise,  and  experience  of  Federal 
agencies,  national  laboratories,  universities,  nonprofit  organiza- 
tions, industrial  entities,  and  other  non-Federal  entities  which  are 
appropriate  to  each  type  of  research,  development,  and  demon- 
stration activitiy; 

(d)  establish  procedures  for  periodic  consultation  with  repre- 
sentatives of  science,  industry,  environmental  organizations,  con- 
sumers, and  other  groups  who  have  special  expertise  in  the  areas 
of  enerp-v  research,  development,  and  technology;  and 

(e)  initiate  programs  to  design,  construct,  and  operate  energy 
facilities  of  sufficient  size  to  demonstrate  the  technical  and  eco- 
nomic feasibility  of  utilizing  various  forms  of  nonnuclear  energy. 
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GOVERNING  PRINCIPLES 

Sec.  5.  (a)  The  Congress  authorizes  and  directs  that  the  compre- 
hensive program  in  research,  development,  and  demonstration  required 
by  this  Act  shall  be  designed  and  executed  according  to  the  following 
principles : 

(1)  Energy  conservation  shall  be  a  primary  consideration  in 
the  design  and  implementation  of  the  Federal  nonnuclear  energy 
program.  For  the  purposes  of  this  Act,  energy  conservation  means 
both  improvement  in  efficiency  of  energy  production  and  use, 
and  reduction  in  energy  waste. 

(2)  The  environmental  and  social  consequences  of  a  proposed 
program  shall  be  analyzed  and  considered  in  evaluating  its 
potential. 

(3)  Any  program  for  the  development  of  a  technology  which 
may  require  significant  consumptive  use  of  water  after  the  tech- 
nology has  reached  the  stage  of  commercial  application  shall 
include  thorough  consideration  of  the  impacts  of  such  technology 
and  use  on  water  resources  pursuant  to  the  provisions  of  section  13. 

(4)  Heavy  emphasis  shall  be  given  to  those  technologies  which 
utilize  renewable  or  essentially  inexhaustible  energy  sources. 

(5)  The  potential  for  production  of  net  energy  by  the  proposed 
technology  at  the  stage  of  commercial  application  shall  be  ana- 
lyzed and  considered  in  evaluating  proposals. 

(b)  The  Congress  further  directs  that  the  execution  of  the  com- 
prehensive research,  development,  and  demonstration  program  shall 
conform  to  the  following  principles : 

(1)  Research  and  development  of  nonnuclear  energy  sources 
shall  be  pursued  in  such  a  way  as  to  facilitate  the  commercial 
availability  of  adequate  supplies  of  energy  to  all  regions  of  the 
United  States. 

(2)  In  determining  the  appropriateness  of  Federal  involvement 
in  any  particular  research  and  development  undertaking,  the 
Administrator  shall  give  consideration  to  the  extent  to  which  the 
proposed  undertaking  satisfies  criteria  including,  but  not  limited 
to,  the  following: 

(A)  The  urgency  of  public  need  for  the  potential  results 
of  the  research,  development,  or  demonstration  effort  is  high, 
and  it  is  unlikely  that  similar  results  would  be  achieved  in  a 
timely  manner  in  the  absence  of  Federal  assistance. 

(B)  The  potential  opportunities  for  non-Federal  interests 
to  recapture  the  investment  in  the  undertaking  through  the 
normal  commercial  utilization  of  proprietary  knowledge 
appear  inadequate  to  encourage  timely  results. 

(C)  The  extent  of  the  problems  treated  and  the  objectives 
sought  by  the  undertaking  are  national  or  widespread  in 
their  significance. 

(D)  There  are  limited  opportunities  to  induce  non-Federal 
support  of  the  undertaking  through  regulatory  actions,  end 
use  controls,  tax  and  price  incentives,  public  education,  or 
other  alternatives  to  direct  Federal  financial  assistance. 
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(E)  The  degree  of  risk  of  loss  of  investment  inherent  in  the 
research  is  high,  and  the  availability  or  risk  capital  to  the 
non-Federal  entities  which  might  otherwise  engage  in  the 
field  of  the  research  is  inadequate  for  the  timely  development 
of  the  technology. 

(F)  The  magnitude  of  the  investment  appears  to  exceed 
the  financial  capabilities  of  potential  non-Federal  partici- 
pants in  the  research  to  support  effective  efforts. 

COMPREHENSIVE  PLANNING  AND  PROGRAMMING 

Sec.  6.  (a)  Pursuant  to  the  authority  and  directions  of  this  Act  and 
the  Energy  Eeorganization  Act  of  1974  (Public  Law  93-438),  the 
Administrator  shall  transmit  to  the  Congress,  on  or  before  June  30, 
1975,  a  comprehensive  plan  for  energy  research,  development,  and 
demonstration.  This  plan  shall  be  appropriately  revised  annually  as 
provided  in  section  15(a).  Such  plan  shall  be  designed  to  achieve — 

(1)  solutions  to  immediate  and  short-term  (to  the  early  1980's) 
energy  supply  system  and  associated  environmental  problems ; 

(2)  solutions  to  middle-term  (the  early  1980's  to  2000)  energy 
supply  system  and  associated  environmental  problems ;  and 

(3)  solutions  to  long-term  (beyond  2000)  energy  supply  system 
and  associated  environmental  problems. 

(b)  (1)  Based  on  the  comprehensive  energy  research,  development, 
and  demonstration  plan  developed  under  subsection  (a) ,  the  Adminis- 
trator shall  develop  and  transmit  to  the  Congress,  on  or  before  J une  30, 
1975,  a  comprehensive  nonnuclear  energy  research,  development,  and 
demonstration  program  to  implement  the  nonnuclear  research,  devel- 
opment, and  demonstration  aspects  of  the  comprehensive  plan. 

(2)  This  program  shall  be  designed  to  achieve  solutions  to  the 
energy  supply  and  associated  environmental  problems  in  the  immedi- 
ate and  short-term  (to  the  early  1980's),  middle-term  (the  early  1980's 
to  2000) ,  and  long-term  (beyond  2000)  time  intervals.  In  formulating 
the  nonnuclear  aspects  of  this  program,  the  Administrator  shall  evalu- 
ate the  economic,  environmental,  and  technological  merits  of  each 
aspect  of  the  program. 

(3)  The  Administrator  shall  assign  program  elements  and  activities 
in  specific  nonnuclear  energy  technologies  to  the  short-term,  middle- 
term,  and  long-term  time  intervals,  and  shall  present  full  and  complete 
justification  for  these  assignments  and  the  degree  of  emphasis  for 
each.  These  program  elements  and  activities  shall  include,  but  not  be 
limited  to,  research,  development,  and  demonstrations  designed — 

(A)  to  advance  energy  conservation  technologies,  including 
but  not  limited  to — 

(i)  productive  use  of  waste,  including  garbage,  sewage, 
agricultural  wastes,  and  industrial  waste  heat; 

(ii)  reuse  and  recycling  of  materials  and  consumer 
products ; 

(iii)  improvements  in  automobile  design  for  increased  effi- 
ciency and  lowered  emissions,  including  investigation  of  the 
full  range  of  alternatives  to  the  internal  combustion  engine 
and  systems  of  efficient  public  transportation ;  and 
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(iv)  advanced  urban  and  architectural  design  to  promote 
efficient  energy  use  in  the  residential  and  commercial  sectors, 
improvements  in  home  design  and  insulation  technologies, 
small  thermal  storage  units  and  increased  efficiency  in  elec- 
trical appliances  and  lighting  fixtures; 

(B)  to  accelerate  the  commercial  demonstration  of  technologies 
for  producing  low-sulfur  fuels  suitable  for  boiler  use; 

(C)  to  demonstrate  improved  methods  for  the  generation,  stor- 
age, and  transmission  of  electrical  energy  through  (i)  advances 
in  gas  turbine  technologies,  combined  power  cycles,  the  use  of  low 
British  thermal  unit  gas  and,  if  practicable,  magnetohydrody- 
namics;  (ii)  storage  systems  to  allow  more  efficient  load  follow- 
ing, including  the  use  of  inertial  energy  storage  systems;  and  (iii) 
improvement  in  cryogenic  transmission  methods; 

(D)  to  accelerate  the  commercial  demonstration  of  technologies 
for  producing  substitutes  for  natural  gas,  including  coal  gasifica- 
tion: Provided,  That  the  Administrator  shall  invite  and  con- 
sider proposals  from  potential  participants  based  upon  Federal 
assistance'  and  participation  in  the  form  of  a  joint  Federal-indus- 
try corporation,  and  recommendations  pursuant  to  this  clause 
shall  be  accompanied  by  a  report  on  the  viability  of  using  this 
form  of  Federal  assistance  or  participation ; 

(E)  to  accelerate  the  commercial  demonstration  of  technologies 
for  producing  syncrude  and  liquid  petroleum  products  from  coal : 
Provided,  That  the  Administrator  shall  invite  and  consider  pro- 
posals from  potential  participants  based  upon  Federal  assistance 
and  participation  through  guaranteed  prices  or  purchase  of  the 
products,  and  recommendations  pursuant  to  this  clause  shall  be 
accompanied  by  a  report  on  the  viability  of  using  this  form  of 
Federal  assistance  or  participation  ; 

(F)  in  accordance  with  the  program  authorized  by  the  Geo- 
thermal  Energy  Research.  Development,  and  Demonstration  Act 
of  1974  (Public  Law  93-410),  to  accelerate  the  commercial  dem- 
onstration of  geothermal  energy  technologies ; 

(G)  to  demonstrate  the  production  of  syncrude  from  oil  shale 
by  all  promising  technologies  including  in  situ  technologies; 

(H)  to  demonstrate  new  and  improved  methods  for  the  extrac- 
tion of  petroleum  resources,  including  secondary  and  tertiary 
recovery  of  crude  oil ; 

(I)  to  demonstrate  the  economics  and  commercial  viability  of 
solar  energy  for  residential  and  commercial  energy  supply  appli- 
cations in  accordance  with  the  program  authorized  by  the  Solar 
Heating  and  Cooling  Act  of  1974  (Public  Law  93-409)  ; 

(J)  to  accelerate  the  commercial  demonstration  of  environ- 
mental control  systems  for  energy  technologies  developed  pur- 
suant to  this  Act; 

(K)  to  investigate  the  technical  and  economic  feasibility  of 
tidal  power  for  supplying  elctrical  energy ; 

(L)  to  commercially  demonstrate  advanced  solar  energy  tech- 
nologies in  accordance  with  the  Solar  Research,  Development,  and 
Demonstration  Act  of  1974  (Public  Law  93-473)  ; 
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(M)  to  determine  the  economics  and  commercial  viability  of 
the  production  of  synthetic  fuels  such  as  hydrogen  and  methanol ; 

(N)  to  commercially  demonstrate  the  use  of  fuel  cells  for 
central  station  electric  power  generation ; 

(0)  to  determine  the  economics  and  commercial  viability  of 
in  situ  coal  gasification ; 

(P)  to  improve  techniques  for  the  management  of  existing 
energy  systems  by  means  of  quality  control ;  application  of  sys- 
tems analysis,  communications,  and  computer  techniques;  and 
public  information  with  the  objective  of  improving  the  reliability 
and  efficiency  of  energy  supplies  and  encourage  the  conservation 
of  energy  resources ;  and 

(Q)  to  improve  methods  for  the  prevention  and  cleanup  of 
marine  oil  spills. 

(c)  Based  upon  the  comprehensive  plan  developed  under  subsection 
(a) ,  the  Administrator  shall  develop  and  transmit  to  the  Congress,  on 
or  before  September  1,  1978,  a  comprehensive  environment  and  safety 
program  to  insure  the  full  consideration  and  evaluation  of  all  environ- 
mental, health,  and  safety  impacts  of  each  element,  program,  or  initia- 
tive contained  in  the  nuclear  and  nonnuclear  energy  research,  develop- 
ment, and  demonstration  plans. 

FORMS  OF  FEDERAL  ASSISTANCE 

Sec.  7.  (a)  In  carrying  out  the  objectives  of  this  Act,  the  Adminis- 
trator may  utilize  various  forms  of  Federal  assistance  and  participa- 
tion which  may  include  but  are  not  limited  to — 

(1)  joint  Federal-industry  experimental,  demonstration,  or 
commercial  corporations  consistent  with  the  provisions  of  sub- 
section (b)  of  this  section ; 

(2)  contractual  arrangements  with  non-Federal  participants 
including  corporations,  consortia,  universities,  governmental  enti- 
ties and  nonprofit  institutions ; 

(3)  contracts  for  the  construction  and  operation  of  federally 
owned  facilities ; 

(4)  Federal  purchases  or  guaranteed  price  of  the  products  of 
demonstration  plants  or  activities  consistent  with  the  provisions 
of  subsection  (c)  of  the  section ; 

(5)  Federal  loans  to  non-Federal  entities  conducting  demon- 
strations of  new  technologies ; 

(6)  incentives,  including  financial  awards,  to  individual  inven- 
tors, such  incentives  to  be  designed  to  encourage  the  participation 
of  a  large  number  of  such  inventors ;  and 

(7)  Federal  loan  guarantees  and  commitments  thereof  as  pro- 
vided in  section  19. 

(b)  Joint  Federal-industry  corporations  proposed  for  congressional 
authorization  pursuant  to  this  Act  shall  be  subject  to  the  provisions  of 
section  9  of  this  Act  and  shall  conform  to  the  following  guidelines 
except  as  otherwise  authorized  by  Congress : 

(1)  Each  such  corporation  may  design,  construct,  operate,  and 
maintain  one  or  more  experimental,  demonstration,  or  commercial- 
size  facilities,  or  other  operations  which  will  ascertain  the  technical, 
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environmental,  and  economic  feasibility  of  a  particular  energy  tech- 
nology. In  carrying  out  this  function,  the  corporation  shall  be  em- 
powered, either  directly  or  by  contract,  to  utilize  commercially  avail- 
able technologies,  perform  tests,  or  design,  construct,  and  operate  pilot 
plants,  as  may  be  necessary  for  the  design  of  the  full-scale  facility. 

(2)  Each  corporation  shall  have — 

(A)  a  Board  of  nine  directors  consisting  of  individuals  who  are 
citizens  of  the  United  States,  of  whom  one  shall  be  elected  annu- 
ally by  the  Board  to  serve  as  Chairman.  The  Board  shall  be  em- 
powered to  adopt  and  amend  bylaws.  Five  members  of  the  Board 
shall  be  appointed  by  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  four  members  of 
the  Board  shall  be  appointed  by  the  President  on  the  basis  of  rec- 
ommendations received  by  him  from  any  non-Federal  entity  or 
entities  entering  into  contractual  arrangements  to  participate  in 
the  corporation ; 

(B)  a  President  and  such  other  officers  and  employees  as  may  be 
named  and  appointed  by  the  Board  (with  the  rates  of  compensa- 
tion of  all  officers  and  employees  being  fixed  by  the  Board) ;  and 

(C)  the  usual  powTers  conferred  upon  corporations  by  the  laws 
of  the  District  of  Colmnbia. 

(3)  An  appropriate  time  interval,  not  to  exceed  12  years,  shall  be 
established  for  the  term  of  Federal  participation  in  the  corporation,  at 
the  expiration  of  which  the  Board  of  Directors  shall  take  such  action 
as  may  be  necessary  to  dissolve  the  corporation  or  otherwise  terminate 
Federal  participation  and  financial  interests.  In  carrying  out  such 
dissolution,  the  Board  of  Directors  shall  dispose  of  all  physical  facili- 
ties of  the  corporation  in  such  manner  and  subject  to  such  terms  and 
conditions  as  the  Board  determines  are  in  the  public  interest  and  con- 
sistent with  existing  law ;  and  a  share  of  the  appraised  value  of  the 
corporate  assets  proportional  to  the  Federal  participation  in  the  cor- 
poration, including  the  proceeds  from  the  disposition  of  such  facilities, 
on  the  date  of  its  dissolution,  after  satisfaction  of  all  its  legal  obliga- 
tions, shall  be  made  available  to  the  United  States  and  deposited  in  the 
Treasury  of  the  United  States  as  miscellaneous  receipts.  All  patent 
rights  of  the  corporation  shall,  on  such  date  of  dissolution,  be  vested  in 
the  Administrator :  Provided,  That  Federal  participation  may  be  ter- 
minated prior  to  the  time  established  in  the  authorizing  Act  upon 
recommendation  of  the  Board  of  Directors. 

(4)  Any  commercially  valuable  product  produced  by  demonstration 
facilities  shall  be  disposed  of  in  such  manner  and  under  such  terms 
and  conditions  as  the  corporation  shall  prescribe.  All  revenues  received 
by  the  corporation  from  the  sale  of  such  products  shall  be  available  to 
the  corporation  for  use  by  it  in  defraying  expenses  incurred  in  connec- 
tion with  carrying  out  its  functions  to  which  this  Act  applies. 

(5)  The  estimated  Federal  share  of  the  construction,  operation,  and 
maintenance  cost  over  the  life  of  each  corporation  shall  be  determined 
in  order  to  facilitate  a  single  congressional  authorization  of  the  full 
amount  at  the  time  of  establishment  of  the  corporation. 

(6)  The  Federal  share  of  the  cost  of  each  such  corporation  shall 
reflect  (A)  the  technical  and  economic  risk  of  the  venture,  (B)  the 
probability  of  any  financial  return  to  the  non-Federal  participants 
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arising  from  the  venture,  (C)  the  financial  ca pability  of  the  poten- 
tial non-Federal  participants,  and  (D)  such  other  factors  as  the 
Administrator  may  set  forth  in  proposing  the  corporation:  Pro- 
vided, That  in  no  instance  shall  the  Federal  share  exceed  90  per 
centum  of  the  cost. 

(7)  (A)  Prior  to  the  establishment  of  any  joint  Federal-indus- 
try corporation  pursuant  to  this  Act,  the  Administrator  shall  sub- 
mit to  the  Speaker  of  the  House  of  Representatives  and  the  Presi- 
dent pro  tempore  of  the  Senate,  and  to  the  appropriate  committees 
of  the  House  of  Representatives  and  the  Senate  a  report  setting 
forth  in  detail  the  consistency  of  the  esablishment  of  the  corpo- 
ration with  the  principles  and  directives  set  forth  in  section  5  and 
this  section,  and  the  proposed  purpose  and  planned  activities  of 
the  corporation. 

(B)  No  such  corporation  shall  be  established  unless  previously 
authorized  by  specific  legislation  enacted  by  the  Congress, 
(c)  Competitive  systems  of  price  supports  proposed  for  congres- 
sional authorization  pursuant  to  this  Act  shall  conform  to  the  follow- 
ing guidelines : 

(1)  The  Administrator  shall  determine  the  types  and  capacities 
of  the  desired  full-scale,  commercial-size  facility  or  other 
operation  which  would  demonstrate  the  technical,  environmental, 
and  economic  feasibility  of  a  particular  nonnuclear  energy 
technology. 

(2)  The  Administrator  may  award  planning  grants  for  the 
purpose  of  financing  a  study  of  the  full  cycle  economic  and  envi- 
ronmental costs  associated  with  the  demonstration  facility  selected 
pursuant  to  paragraph  (1)  of  this  subsection.  Such  planning 
grants  may  be  awarded  to  Federal  and  non-Federal  entities 
including,  but  not  limited  to,  industrial  entities,  universities,  and 
nonprofit  organizations.  Such  planning  grants  may  also  be  used 
by  the  grantee  to  prepare  a  detailed  and  comprehensive  bid  to 
construct  the  demonstration  facility. 

(3)  Following  the  completion  of  the  studies  pursuant  to  the 
planning  grants  awarded  under  paragraph  (2)  of  this  subsection 
regarding  each  such  potential  price  supported  demonstration 
facility  for  which  the  Administrator  intends  to  request  congres- 
sional authorization,  he  shall  invite  bids  from  all  interested  parties 
to  determine  the  minimum  amount  of  Federal  price  support 
needed  to  construct  the  demonstration  facility.  The  Administrator 
may  designate  one  or  more  competing  entities,  each  to  construct 
one  commercial  demonstration  facility.  Such  designation  shall 
be  made  on  the  basis  of  those  entities,  (A)  commitment  to  con- 
struct the  demonstration  facility  at  the  minimum  level  of  Federal 
price  supports,  (B)  detailed  plan  of  environmental  protection, 
and  (C)  proposed  design  and  operation  of  the  demonstration 
facility. 

(4)  The  construction  plans  and  actual  construction  of  the 
demonstration  facility,  together  with  all  related  facilities,  shall  be 
monitored  by  the  Environmental  Protection  Agency.  If  additional 
environmental  requirements  are  imposed  by  the  Administrator 
after  the  designation  of  the  successful  bidders  and  if  such  addi- 


33 


tional  environmental  requirements  result  in  additional  costs,  the 
Administrator  is  authorized  to  renegotiate  the  support  price  to 
cover  such  additional  costs. 

(5)  The  estimated  amount  of  the  Federal  price  support  for  a 
demonstration  facility's  product  over  the  life  of  such  facility  shall 
be  determined  by  the  Administrator  to  facilitate  a  single  con- 
gressional authorization  of  the  full  amount  of  such  support  at  the 
time  of  the  designation  of  the  successful  bidders. 

(6)  No  price  support  program,  shall  be  implemented  unless  pre- 
viously authorized  by  specific  legislation  enacted  by  the  Congress. 

(d)  Xothing  in  this  section  shall  preclude  Federal  participation  in, 
and  support  for.  joint  university-industry  nonnuclear  energy  research 
efforts. 

DEMONSTRATIONS 

Sec.  8.  (a)  The  Administrator  is  authorized  to — 

(1)  identify  opportunities  to  accelerate  the  commercial  appli- 
cations of  new  energy  technologies,  and  provide  Federal  assist- 
ance for  or  participation  in  demonstration  projects  (including 
pilot  plants  demonstrating  technological  advances  and  field  dem- 
onstrations of  new  methods  and  procedures,  and  demonstrations 
of  prototype  commercial  applications  for  the  exploration,  devel- 
opment, production,  transportation,  conversion,  and  utilization 
of  energy  resources)  ;  and 

(2)  enter  into  cooperative  agreements  with  non-Federal  enti- 
ties to  demonstrate  the  technical  feasibility  and  economic  poten- 
tial of  energy  technologies  on  a  prototype  or  full-scale  basis. 

(b)  In  reviewing  potential  projects,  the  Administrator  shall  con- 
sider criteria  including  but  not  limited  to — 

(1)  the  anticipated  research,  development,  and  application 
objectives  to  be  achieved  by  the  activities  or  facilities  proposed : 
the  economic,  environmental,  and  societal  significance  which  a 
successful  demonstration  may  have  for  the  national  fuels  and 
energy  system ; 

(3)  the  relationship  of  the  proposal  to  the  criteria  of  priority 
set  forth  in  section  5  (b)  (2)  ; 

(4)  the  availability  of  non-Federal  participants  to  construct 
and  operate  the  facilities  or  perform  the  activities  associated  with 
the  proposal  and  to  contribute  to  the  financing  of  the  proposal: 

(5)  the  total  estimated  cost  including  the  Federal  investment 
and  the  probable  time  schedule ; 

(6)  the  proposed  participants  and  the  proposed  financial  con- 
tributions of  the  Federal  Government  and  of  the  non-Federal 
participants;  and 

(7)  the  proposed  cooperative  arrangement,  agreements  among 
the  participants,  and  form  of  management  of  the  activities. 

(e)  (1)  A  financial  award  under  this  section  may  be  made  only  to 
the  extent  of  the  Federal  share  of  the  estimated  total  design  and  con- 
struction costs,  plus  operation  and  maintenance  costs. 

(2)  For  the  purposes  of  this  Act  the  non-Federal  share  may  be  in 
any  form,  including,  but  not  limited  to.  lands  or  interests  therein 
needed  for  the  project  or  personal  property  or  services,  the  value  of 
which  shall  be  determined  by  the  Administrator. 
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(d)  (1)  The  Administrator  shall,  within  six  months  of  enactment  of 
this  Act,  promulgate  regulations  establishing  procedures  for  submis- 
sion of  proposals  to  the  Energy  Research  and  Development  Adminis- 
tration for  the  purposes  of  this  Act.  Such  regulations  shall  establish  a 
procedure  for  selection  of  proposals  which — 

(A)  provides  that  projects  will  be  carried  out  under  such  condi- 
tions and  varying  circumstances  as  will  assist  in  solving  energy 
extraction,  transportation,  conversion,  conservation,  and  end-use 
problems  of  various  areas  and  regions,  under  representative  geo- 
logical, geographic,  and  environmental  conditions;  and 

(B)  provides  time  schedules  for  submission  of,  and  action  on, 
proposal  requests  for  the  purposes  of  implementing  the  goals  and 
objectives  of  this  Act. 

(2)  Such  regulations  also  shall  specify  the  types  and  form  of  the 
information,  data,  and  support  documentation  that  are  to  be  contained 
in  proposals  for  each  form  of  Federal  assistance  or  participation  set 
forth  in  subsection  7(a)  :  Provided,  That  such  proposals  to  the  extent 
possible  shall  include,  but  not  be  limited  to — 

(A)  specification  of  the  technology ; 

(B)  description  of  prior  pilot  plant  operating  experience  with 
-  the  technology ; 

(C)  preliminary  design  of  the  demonstration  plant ; 

(D)  time  tables  containing  proposed  construction  and  operation 
plans ; 

(E)  budget -type  estimates  of  construction  and  operating  costs; 

(F)  description  and  proof  of  title  to  land  for  proposed  site, 
natural  resources,  electricity  and  water  supply  and  logistical  in- 
formation related  to  access  to  raw  materials  to  construct  and  op- 
erate the  plant  and  to  dispose  of  salable  products  produced  from 
the  plant ; 

(G)  analysis  of  the  environmental  impact  of  the  proposed  plant 
and  plans  for  disposal  of  wastes  resulting  from  the  operation  of 
the  plant; 

(H)  plans  for  commercial  use  of  the  technology  if  the  demon- 
stration is  successful ; 

(I)  plans  for  continued  use  of  the  plant  if  the  demonstration 
is  successful ;  and 

(J)  plans  for  dismantling  of  the  plant  if  the  demonstration  is 
unsuccessful  or  otherwise  abandoned. 

(3)  The  Administrator  shall  from  time  to  time  review  and,  as  ap- 
propriate, modify  and  repromulgate  regulations  issued  pursuant  to 
this  section. 

(e)  If  the  estimate  of  the  Federal  investment  with  respect  to  con- 
struction costs  of  any  demonstration  project  proposed  to  be  established 
under  this  section  exceeds  $50,000,000,  no  amount  may  be  appropriated 
for  such  project  except  as  specifically  authorized  by  legislation  here- 
after enacted  by  the  Congress. 

(f )  If  the  total  estimated  amount  of  the  Federal  contribution  to  the 
construction  cost  of  a  demonstration  project  does  not  exceed  $50,000- 
000,  the  Administrator  is  authorized  to  proceed  with  the  negotiation 
of  agreements  and  implementation  of  the  proposal  subject  to  the  avail- 
ability of  funds  under  the  authorization  of  appropriations  pursuant  to 
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section  16:  Provided,  That  if  such  Federal  contribution  to  the  con- 
struction cost  is  estimated  to  exceed  $25,000,000  the  Administrator 
shall  provide  a  full  and  comprehensive  report  on  the  proposed  demon- 
stration project  to  the  appropriate  committees  of  the  Congress  and  no 
funds  may  be  expended  for  any  agreement  under  the  authority  granted 
by  this  section  prior  to  the  expiration  of  sixty  calendar  days  (not  in- 
cludingany  day  on  which  either  House  of  Congress  is  not  in  session 
because *of  an  adjournment  of  more  than  three  calendar  days  to  a  day 
certain)  from  the  date  on  which  the  Administrator's  report  on  the  pro- 
posed project  is  received  by  the  Congress.  Such  reports  shall  contain 
an  analysis  of  the  extent  to  which  the  proposed  demonstration  satisfies 
the  criteria  specified  in  subsection  (b)  of  this  section. 

PATENT  POLICY 

Sec.  9.  (a)  Whenever  any  invention  is  made  or  conceived  in  the 
course  of  or  under  any  contract  of  the  Administration,  other  than 
nuclear  energy  research,  development,  and  demonstration  pursuant  to 
the  Atomic  Energy  Act  of  1954  (42  U.S.C.  2011  et  seq.)  and  the  Admin- 
istrator determines  that — 

( 1 )  the  person  who  made  the  invention  was  employed  or  assigned 
to  perform  research,  development,  or  demonstration  work  and  the 
invention  is  related  to  the  work  he  was  employed  or  assigned  to 
perform,  or  that  it  was  within  the  scope  of  his  employment  duties, 
whether  or  not  it  was  made  during  working  hours,  or  with  a  con- 
tribution by  the  Government  of  the  use  of  Government  facilities, 
equipment,  materials,  allocated  funds,  information  proprietary  to 
the  Government,  or  services  of  Government  employees  during 
working  hours;  or 

(2)  the  person  who  made  the  invention  was  not  employed  or 
assigned  to  perform  research,  development,  or  demonstration 
work,  but  the  invention  is  nevertheless  related  to  the  contract  or  to 
the  work  or  duties  he  was  employed  or  assigned  to  perform,  and 
was  made  during  working  hours,  or  with  a  contribution  from  the 
Government  of  the  sort  referred  to  in  clause  (1). 

title  to  such  invention  shall  vest  in  the  United  States,  and  if  patents 
on  such  invention  are  issued  they  shall  be  issued  to  the  United  States, 
unless  in  particular  circumstances  the  Administrator  waives  all  or  any 
part  of  the  rights  of  the  United  States  to  such  invention  in  conformity 
with  the  provisions  of  this  section. 

(b)  Each  contract  entered  into  by  the  Administration  with  any  per- 
son shall  contain  effective  provisions  under  which  such  person  shall 
furnish  promptly  to  the  Administration  a  written  report  containing 
full  and  complete  technical  information  concerning  any  invention, 
discovery,  improvement,  or  innovation  which  may  be  made  in  the  course 
of  or  under  such  contract. 

(c)  Under  such  regulations  in  conformity  with  the  provisions  of  this 
section  as  the  Administrator  shall  prescribe,  the  Administrator  may 
waive  all  or  any  part  of  the  rights  of  the  United  States  under  this  sec- 
tion with  respect  to  any  invention  or  class  of  inventions  made  or  which 
may  be  made  by  any  person  or  class  of  persons  in  the  course  of  or  under 
any  contract  of  the  Administration  if  he  determines  that  the  interests 
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of  the  United  States  and  the  general  public  will  best  be  served  by  such 
waiver.  The  Administration  shall  maintain  a  publicly  available,  peri- 
odically updated  record  of  waiver  determinations.  In  making  such 
determinations,  the  Administrator  shall  have  the  following  objectives: 

(1)  Making  the  benefits  of  the  energy  research,  development, 
and  demonstration  program  widely  available  to  the  public  in  the 
shortest  practicable  time. 

(2)  Promoting  the  commercial  utilization  of  such  inventions. 

(3)  Encouraging  participation  by  private  persons  in  the  Ad- 
ministration's energy  research,  development,  and  demonstration 
program. 

(4)  Fostering  competition  and  preventing  undue  market  con- 
centration or  the  creation  or  maintenance  of  other  situations  in- 
consistent with  the  antitrust  laws. 

(d)  In  determining  whether  a  waiver  to  the  contractor  at  the  time 
of  contracting  will  best  serve  the  interests  of  the  United  States  and 
the  general  public,  the  Administrator  shall  specifically  include  as 
considerations — 

(1)  the  extent  to  which  the  participation  of  the  contractor  will 
expedite  the  attainment  of  the  purposes  of  the  program ; 

(2)  the  extent  to  which  a  waiver  of  all  or  any  part  of  such  rights 
in  any  or  all  fields  of  technology  is  needed  to  secure  the  participa- 
tion of  the  particular  contractor ; 

(3)  the  extent  to  which  the  contractor's  commercial  position  may 
expedite  utilization  of  the  research,  development,  and  demonstra- 
tion program  results ; 

(4)  the  extent  to  which  the  Government  has  contributed  to  the 
field  of  technology  to  be  funded  under  the  contract ; 

(5)  the  purpose  and  nature  of  the  contract,  including  the  in- 
tended use  of  the  results  developed  thereunder ; 

(6)  the  extent  to  which  the  contractor  has  made  or  will  make 
substantial  investment  of  financial  resources  or  technology  devel- 
oped at  the  contractor's  private  expense  which  will  directly 
benefit  the  work  to  be  performed  under  the  contract; 

(7)  the  extent  to  which  the  field  of  technology  to  be  funded 
under  the  contract  has  been  developed  at  the  contractor's  private 
expense ; 

(8)  the  extent  to  which  the  Government  intends  to  further 
develop  to  the  point  of  commercial  utilization  the  results  of  the 
contract  effort; 

(9)  the  extent  to  which  the  contract  objectives  are  concerned 
with  the  public  health,  public  safety,  or  public  welfare; 

(10)  the  likely  effect  of  the  waiver  on  competition  and  market 
concentration;  and 

(11)  in  the  case  of  a  nonprofit  educational  institution,  the  ex- 
tent to  which  such  institution  has  a  technology  transfer  capabil- 
ity and  program,  approved  by  the  Administrator  as  being  con- 
sistent with  the  applicable  policies  of  this  section. 

(e)  In  determining  whether  a  waiver  to  the  contractor  or  inventor 
of  rights  to  an  identified  invention  will  best  serve  the  interests  of  the 
United  States  and  the  general  public,  the  Administrator  shall  specif- 
ically include  as  considerations  paragraphs  (4)  through  (11)  of  sub- 
section (d)  as  applied  to  the  invention  and — 


37 

(1)  the  extent  to  which  such  waiver  is  a  reasonable  and  neces- 
sary incentive  to  call  forth  private  risk  capital  for  the  develop- 
ment and  commercialization  of  the  invention;  and 

(2)  the  extent  to  which  the  plans,  intentions,  and  ability  of  the 
contractor  or  inventor  will  obtain  expeditious  commercialization 
of  such  invention. 

(f)  Whenever  title  to  an  invention  is  vested  in  the  United  State-, 
there  may  be  reserved  to  the  contractor  or  inventor — 

(1)  a  revocable  or  irrevocable  nonexclusive,  paid-up  license  for 
the  practice  of  the  invention  throughout  the  world;  and 

(2)  the  rights  to  such  invention  in  any  foreign  country  where 
the  United  States  has  elected  not  to  secure  patent  rights  and  the 
contractor  elects  to  do  so,  subject  to  the  rights  set  forth  in  para- 
graphs (2),  (3),  (6),  and  (7)  of  subsection  (h)  :  Provided,  That 
when  specifically  requested  by  the  Administration  and  three  years 
after  issuance  of  such  a  patent,  the  contractor  shall  submit  the 
report  specified  in  subsection  (h)(1)  of  this  section. 

(g)  (1)  Subject  to  paragraph  (2)  of  this  subsection,  the  Adminis- 
trator shall  determine  and  promulgate  regulations  specifying  the 
terms  and  conditions  "upon  which  licenses  may  be  granted  in  any 
invention  to  which  title  is  vested  in  the  United  States. 

(2)  Pursuant  to  paragraph  (1)  of  this  subsection,  the  Adminis- 
trator may  grant  exclusive  or  partially  exclusive  licenses  in  any  inven- 
tion only  if.  after  notice  and  opportunitv  for  hearing,  it  is  determined 
that— 

(A)  the  interests  of  the  United  States  and  the  general  public 
will  best  be  served  by  the  proposed  license,  in  view  of  the  appli- 
cant's intentions,  plans,  and  ability  to  bring  the  invention  to  the 
point  of  practical  or  commercial  applications ; 

(B)  the  desired  practical  or  commercial  applications  have  not 
been  achieved,  or  are  not  likely  expeditiously  to  be  achieved, 
under  any  nonexclusive  license  which  has  been  granted,  or  which 
may  be  granted,  on  the  invention ; 

(C)  exclusive  or  partially  exclusive  licensing  is  a  reasonable 
and  necessary  incentive  to  call  forth  risk  capital  and  expenses 
to  bring  the  invention  to  the  point  of  practical  or  commercial 
applications;  and 

(D)  the  proposed  terms  and  scope  of  exclusivity  are  not  sub- 
stantially greater  than  necessary  to  provide  the  incentive  for 
bringing  the  invention  to  the  point  of  practical  or  commercial 
applications  and  to  permit  the  licensee  to  recoup  its  costs  and  a 
reasonable  profit  thereon : 

Provided,  That,  the  Administrator  shall  not  grant  such  exclusive  or 
partially  exclusive  license  if  he  determines  that  the  grant  of  such 
license  will  tend  substantially  to  lessen  competition  or  result  in  undue 
concentration  in  any  section  of  the  country  in  any  line  of  commerce 
to  which  the  technology  to  be  licensed  relates.  The  Administration 
shall  maintain  a  publicly  available,  periodically  updated  record  of 
determinations  to  grant  such  licenses. 

(h)  Each  waiver  of  rights  or  grant  of  an  exclusive  or  partially 
exclusive  license  shall  contain  such  terms  and  conditions  as  the  Admin- 
istrator may  determine  to  be  appropriate  for  the  protection  of  the 
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interests  of  the  United  States  and  the  general  public,  including  provi- 
sions for  the  following : 

(1)  Periodic  written  reports  at  reasonable  intervals,  and  when 
specifically  requested  by  the  Administration,  on  the  commercial 
use  that  is  being  made  or  is  intended  to  be  made  of  the  invention. 

(2)  At  least  an  irrevocable,  nonexclusive,  paid-up  license  to 
make,  use,  and  sell  the  invention  throughout  the  world  by  or  on 
behalf  of  the  United  States  (including  any  Government  agency) 
and  States  and  domestic  municipal  governments,  unless  the 
Administrator  determines  that  it  would  not  be  in  the  public 
interest  to  acquire  the  license  for  the  States  and  domestic  munic- 
ipal governments. 

(3)  The  right  in  the  United  States  to  sublicense  any  foreign 
government  pursuant  to  any  existing  or  future  treaty  or  agree- 
ment if  the  Administrator  determines  it  would  be  in  the  national 
interest  to  acquire  this  right. 

(4)  The  reservation  in  the  United  States  of  the  rights  to  the 
invention  in  any  country  in  which  the  contractor  does  not  file  an 
application  for  patent  within  such  time  as  the  Administration 
shall  determine. 

(5)  The  right  in  the  Administrator  to  require  the  granting  of 
a  nonexclusive,  exclusive,  or  partially  exclusive  license  to  a 
responsible  applicant  or  applicants,  upon  terms  reasonable  under 
the  circumstances,  (A)  to  the  extent  that  the  invention  is  required 
for  public  use  by  governmental  regulations,  or  (B)  as  may  be 
necessary  to  fulfill  health,  safety,  or  energy  needs,  or  (C)  for  such 
other  purposes  as  may  be  stipulated  in  the  applicable  agreement. 

(6)  The  right  in  the  Administrator  to  terminate  such  waiver  or 
license  in  whole  or  in  part  unless  the  recipient  of  the  waiver  or 
license  demonstrates  to  the  satisfaction  of  the  Administrator  that 
he  has  taken  effective  steps,  or  within  a  reasonable  time  thereafter 
is  expected  to  take  such  steps,  necessary  to  accomplish  substantial 
utilization  of  the  invention. 

(7)  The  right  in  the  Administrator,  commencing  three  years 
after  the  grant  of  a  license  and  four  years  after  a  waiver  is  effec- 
tive as  to  an  invention,  to  require  the  granting  of  a  nonexclusive 
or  partially  exclusive  license  to  a  responsible  applicant  or 
applicants,  upon  terms  reasonable  under  the  circumstances,  and  in 
appropriate  circumstances  to  terminate  the  waiver  or  license  in 
whole  or  in  part,  following  a  hearing  upon  notice  thereof  to  the 
public,  upon  a  petition  by  an  interested  person  justifying  such 
hearing — 

(A)  if  the  Administrator  determines,  upon  review  of  such 
material  as  he  deems  relevant,  and  after  the  recipient  of  the 
waiver  or  license,  or  other  interested  person,  has  had  the  op- 
portunity to  provide  such  relevant  and  material  information 
as  the  Administrator  may  require,  that  such  waiver  or  license 
has  tended  substantially  to  lessen  competition  or  to  result  in 
undue  concentration  in  any  section  of  the  country  in  any  line 
of  commerce  to  which  the  technology  relates ;  or 

(B)  unless  the  recipient  of  the  waiver  or  license  demon- 
strates to  the  satisfaction  of  the  Administrator  at  such  hear- 
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ing  that  he  has  taken  effective  steps,  or  within  a  reasonable 
time  thereafter  is  expected  to  take  such  steps,  necessary  to 
accomplish  substantial  utilization  of  the  invention. 

(i)  The  Administrator  shall  provide  an  annual  periodic  notice  to 
the  public  in  the  Federal  Register,  or  other  appropriate  publication, 
of  the  right  to  have  a  hearing  as  provided  by  subsection  (h)  (7)  of  this 
section,  and  of  the  availability  of  the  records  of  determinations  pro- 
vided in  this  section. 

(j)  The  Administrator  shall,  in  granting  waivers  or  licenses,  con- 
sider the  small  business  status  of  the  applicant. 

(k)  The  Administrator  is  authorized  to  take  all  suitable  and  neces- 
sary steps  to  protect  any  invention  or  discovery  to  which  the  United 
States  holds  title,  and  to  require  that  contractors  or  persons  who 
acquire  rights  to  inventions  under  this  section  protect  such  inventions. 

(1)  The  Administration  shall  be  considered  a  defense  agency  of  the 
United  States  for  the  purpose  of  chapter  17  of  title  35  of  the  United 
States  Code. 

(m)  As  used  in  this  section — 

(1)  the  term  "person"  means  any  individual,  partnership,  cor- 
poration, association,  institution,  or  other  entity ; 

(2)  the  term  "contract"  means  any  contract,  grant,  agreement, 
understanding,  or  other  arrangement,  which  includes  research, 
development,  or  demonstration  work,  and  includes  any  assign- 
ment, substitution  of  parties,  or  subcontract  executed  or  entered 
into  thereunder; 

(3)  the  term  "made",  when  used  in  relation  to  any  invention 
means  the  conception  or  first  actual  reduction  to  practice  of  such 
invention : 

(4)  the  term  "invention"  means  inventions  or  discoveries, 
whether  patented  or  unpatented ;  and 

(5)  the  term  "contractor"  means  any  person  having  a  contract 
with  or  on  behalf  of  the  Administration. 

(n)  Within  twelve  months  after  the  date  of  the  enactment  of  this 
Act,  the  Administrator  with  the  participation  of  the  Attorney  Gen- 
eral, the  Secretary  of  Commerce,  and  other  officials  as  the  President 
may  designate,  shall  submit  to  the  President  and  the  appropriate  con- 
gressional committees  a  report  concerning  the  applicability  of  exist- 
ing patent  policies  affecting  the  programs  under  this  Act,  along  with 
his  recommendations  for  amendments  or  additions  to  the  statutory 
patent  policy,  including  his  recommendations  on  mandatory  licensing, 
which  he  deems  advisable  for  carrying  out  the  purposes  of  this  Act. 

RELATIONSHIP  TO  ANTITRUST  LAWS 

Sec.  10.  (a)  Nothing  in  this  Act  shall  be  deemed  to  convey  to  any 
individual,  corporation,  or  other  business  organization  immunity 
from  civil  or  criminal  liability,  or  to  create  defenses  to  actions,  under 
the  antitrust  laws. 

(b)  As  used  in  this  section,  the  term  "antitrust  law"  means — 

(1)  the  Act  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies"',  approved  July  2. 
1890  (15  U.S.C.  1  et  seq.) ,  as  amended ; 
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(2)  the  Act  entitled  "An  Act  to  supplement  existing  laws 
against  unlawful  restraints  and  monopolies,  and  for  other  pur- 
poses", approved  October  15,  1914  (15  U.S.C.  12  et  seq.)  as 
amended ; 

(3)  the  Federal  Trade  Commission  Act  (15  U.S.C.  41  et  seq.), 
as  amended ; 

(4)  sections  73  and  74  of  the  Act  entitled  "An  Act  to  reduce 
taxation,  to  provide  revenue  for  the  Government,  and  for  other 
purposes",  approved  August  27,  1894  (15  U.S.C.  8  and  9),  as 
amended ;  and 

(5)  the  Act  of  June  19,  1936,  chapter  592  (15  U.S.C.  13,  13a, 
13b,  and  21a). 

ENVIRONMENTAL  EVALUATION 

Sec.  11.  (a)  The  Council  on  Environmental  Quality  is  authorized 
and  directed  to  carry  out  a  continuing  analysis  of  the  effect  of  appli- 
cation of  nonnuclear  energy  technologies  to  evaluate — 

(1)  the  adequacy  of  attention  to  energy  conservation  methods; 
and 

(2)  the  adequacy  of  attention  to  environmental  protection  and 
the  environmental  consequences  of  the  application  of  energy 
technologies. 

(b)  The  Council  on  Environmental  Quality,  in  carrying  out  the 
provisions  of  this  section,  may  employ  consultants  or  contractors  and 
may  by  fund  transfer  employ  the  services  of  other  Federal  agencies 
for  the  conduct  of  studies  and  investigations. 

(c)  The  Council  on  Environmental  Quality  shall  hold  annual  public 
hearings  on  the  conduct  of  energy  research  and  development  and  the 
probable  environmental  consequences  of  trends  in  the  development 
and  application  of  energy  technologies.  The  transcript  of  the  hearings 
shall  be  published  and  made  available  to  the  public. 

(d)  The  Council  on  Environmental  Quality  shall  make  such  reports 
to  the  President,  the  Administrator,  and  the  Congress  as  it  deems 
appropriate  concerning  the  conduct  of  energy  research  and  develop- 
ment. The  President  as  a  part  of  the  annual  Environmental  Policy 
Keport  required  by  section  201  of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4341)  shall  set  forth  the  findings  of  the  Council 
on  Environmental  Quality  concerning  the  probable  environmental 
consequences  of  trends  in  the  development  and  application  of  energy 
technologies. 

ACQUISITION  OF  ESSENTIAL  MATERIALS 

Sec.  12.  (a)  The  President  may,  by  rule  or  order,  require  the  allo- 
cation of,  or  the  performance  under  contracts  or  orders  (other  than 
contracts  of  employment)  relating  to,  supplies  of  materials  and  equip- 
ment if  he  finds  that — 

(1)  such  supplies  are  scarce,  critical,  and  essential  to  carry  out 
the  purposes  of  this  Act ;  and 

(2)  such  supplies  cannot  reasonably  be  obtained  without  exer- 
cising the  authority  granted  bv  this  section. 

(b)  The  President  shall  transmit  any  rule  or  order  proposed  under 
subsection  (a)  of  this  section  (bearing  an  identification  number)  to 
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each  House  of  Congress  on  the  date  on  which  it  is  proposed.  If  such 
proposed  rule  or  order  is  transmitted  to  the  Congress  such  proposed 
rule  or  order  shall  take  effect  at  the  end  of  the  first  period  of  thirty 
calendar  days  of  continuous  session  of  Congress  after  the  date  on  which 
such  proposed  rule  or  order  is  transmitted  to  it  unless,  between  the 
date  of  transmittal  and  the  end  of  the  thirty  day  period,  either  House 
passes  a  resolution  stating  in  substance  that  such  House  does  not  favor 
such  a  proposed  rule  or  order. 

WATER  RESOURCE  EVALUATION 

Sec.  13.  (a)  The  Water  Resources  Council  shall  undertake  assess- 
ments of  water  resource  requirements  and  water  supply  availability 
for  any  nonnuclear  energy  technology  and  any  probable  combinations 
of  technologies  which  are  the  subject  of  Federal  research  and  develop- 
ment efforts  authorized  by  this  Act,  and  the  commercial  development 
of  which  could  have  significant  impacts  on  water  resources.  In  the 
preparation  of  its  assessment,  the  Council  shall — 

(1)  utilize  to  the  maximum  extent  practicable  data  on  water 
supply  and  demand  available  in  the  files  of  member  agencies  of 
the  Council ; 

(2)  collect  and  compile  any  additional  data  it  deems  necessary 
for  complete  and  accurate  assessments; 

(3)  give  full  consideration  to  the  constraints  upon  availability 
imposed  by  treaty,  compact,  court  decree.  State  water  laws,  and 
water  rights  granted  pursuant  to  State  and  Federal  law; 

(4)  assess  the  effects  of  development  of  such  technology  on 
water  quality; 

(5)  include  estimates  of  cost  associated  with  production  and 
management  of  the  required  water  supply,  and  the  cost  of  disposal 
of  waste  water  generated  by  the  proposed  facility  or  process; 

(f>)  assess  the  environmental,  social,  and  economic  impact  of 
any  change  in  use  of  currently  utilized  water  resource  that  may 
be  required  bv  the  proposed  facility  or  process ;  and 

(7)  consult  with  the  Council  on  Environmental  Quality. 

(b)  For  any  proposed  demonstration  project  which  may  involve 
a  significant  impact  on  water  resources,  the  Administrator  shall,  as 
a  precondition  of  Federal  assistance  to  that  project,  request  the  Water 
Resources  Council  to  prepare  an  assessment  of  water  requirements 
and  availability  for  such  project.  A  report  on  the  assessment  shall  be 
published  in  the  Federal  "Register  for  public  review  thirty  days  prior 
to  the  expenditure  of  Federal  funds  on  the  demonstration. 

(c)  For  any  proposed  Federal  assistance  for  commercial  applica- 
tion of  energy  technologies  pursuant  to  this  Act,  the  "Water  Resource 
Council  shall,  as  a  precondition  of  such  Federal  assistance,  provide 
to  the  Administrator  an  assessment  of  the  availability  of  adequate 
water  resources  for  such  commercial  application  and  an  evaluation 
of  the  environmental,  social,  and  economic  impacts  of  the  dedication  of 
water  to  such  uses. 

(d)  Reports  of  assessments  and  evaluations  prepared  by  the  Coun- 
cil pursuant  to  subsections  (a)  and  (c)  shall  be  published  in  the  Fed- 
eral Register  and  at  least  ninety  days  shall  be  provided  for  public 
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review  and  comment.  Comments  received  shall  accompany  the  reports 
when  they  are  submitted  to  the  Administrator  and  shall  be  available 
to  the  public. 

(e)  The  Council  shall  include  a  broad  survey  and  analysis  of 
regional  and  national  water  resource  availability  for  energy  develop- 
ment in  the  biennial  assessment  required  by  section  102(a)  of  the 
Water  Resources  Planning  Act  (42  U.S.C.  1962a-l(a)). 

(f)  The  Administrator  shall,  upon  enactment  of  this  subsection, 
be  a  member  of  the  Council. 

ENERGY-RELATED  INVENTIONS 

Sec.  14.  The  National  Bureau  of  Standards  shall  give  particular 
attention  to  the  evaluation  of  all  promising  energy-related  inventions, 
particularly  those  submitted  by  individual  inventors  and  small  com- 
panies for  the  purpose  of  obtaining  direct  grants  from  the  Adminis- 
trator. The  National  Bureau  of  Standards  is  authorized  to  promulgate 
regulations  in  the  furtherance  of  this  section. 

REPORTS  TO  CONGRESS 

Sec.  15.  (a)  Concurrent  with  the  submission  of  the  President's 
annual  budget  to  the  Congress,  the  Administrator  shall  submit  to  the 
Congress  each  year — 

(1)  a  report  detailing  the  activities  carried  out  pursuant  to 
this  Act  during  the  preceding  fiscal  year ; 

(2)  a  detailed  description  of  the  comprehensive  plan  for  nuclear 
and  nonnuclear  energy  research,  development,  and  demonstration 
then  in  effect  under  section  6(a);  and 

(3)  a  detailed  description  of  the  comprehensive  nonnuclear 
research,  development,  and  demonstration  program  then  in  effect 
under  section  6(b)  including  its  program  elements  and  activities. 

setting  forth  such  modifications  in  the  comprehensive  plan  referred 
to  in  clause  (2)  and  the  comprehensive  program  referred  to  in  clause 
(3)  as  may  be  necessary  to  revise  appropriately  such  plan  and  pro- 
gram in  the  light  of  the  activities  referred  to  in  clause  (1)  and  any 
changes  in  circumstances  which  may  have  occurred  since  the  last 
previous  report  under  this  subsection. 

(b)  The  description  of  the  comprehensive  nonnuclear  research, 
development,  and  demonstration  program  submitted  under  subsec- 
tion (a)  (2)  shall  include  a  statement  setting  forth — 

(1)  the  anticipated  research,  development,  and  application 
objectives  to  be  achieved  by  the  proposed  program; 

(2)  the  economic,  environmental,  and  societal  significance  which 
the  proposed  program  may  have ; 

(3)  the  total  estimated  cost  of  individual  program  items; 

(4)  the  estimated  relative  financial  contributions  of  the  Federal 
Government  and  non-Federal  participants  in  the  research  and 
development  program ; 

(5)  the  relationship  of  the  proposed  program  to  any  Federal 
national  energy  or  fuel  policies ;  and 

(6)  the  relationship  of  any  short-term  undertakings  and  ex- 
penditures to  long-range  goals. 
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(c)  The  reports  required  by  subsections  (a)  and  (b)  of  this  section 
will  satisfy  the  reporting  requirements  of  section  307(a)  of  the 
Energy  Reorganization  Act  of  1974  (Public  Law  0:^—438)  insofar  as  is 
concerned  activities,  goals,  priorities,  and  plans  of  the  Energy  Research 
and  Development  Administration  pertaining  to  nonnuclear  energy. 

APPROPRIATION  AUTHORIZATION 

Sec.  16.  (a)  There  may  be  appropriated  to  the  Administrator  to 
carry  out  the  purposes  of  this  Act  such  sums  as  may  be  authorized  in 
annual  authorization  Acts. 

(b)  Of  the  amounts  appropriated  pursuant  to  subsection  (a)  of 
this  section — 

(1)  $500,000  annually  shall  be  made  available  by  fund  trans- 
fer to  the  Council  on  Environmental  Quality  for  the  purposes 
authorized  by  section  11;  and 

(2)  not  to  exceed  $1,000,000  annually  shall  be  made  available 
by  fund  transfer  to  the  Water  Resources  Council  for  the  purposes 
authorized  by  section  13. 

(c)  There  also  may  be  appropriated  to  the  Administrator  by  sepa- 
rate Acts  such  amounts  as  are  required  for  demonstration  projects 
for  which  the  total  Federal  contribution  to  construction  costs  exceeds 
$50,000,000. 

CENTRAL  SOURCE  OF  NONNUCLEAR  ENERGY  INFORMATION 

Sec.  17.  The  Administrator  shall  promptly  establish,  develop, 
acquire,  and  maintain  a  central  source  of  information  on  all  energy- 
resources  and  technology  in  furtherance  of  the  Administrator's 
research,  development,  and  demonstration  mission  carried  out  directly 
or  indirectly  under  this  Act.  When  the  Administrator  determines  that 
such  information  is  needed  to  carry  out  the  purposes  of  this  Act,  he 
may  acquire  proprietary  and  other  information  (a)  by  purchase 
through  negotiation  or  by  donation  from  any  person,  or  (b)  from 
another  Federal  agency.  The  information  maintained  by  the  Admin- 
istrator shall  be  made  available  to  the  public,  subject  to  the  provisions 
of  section  552  of  title  5,  United  States  Code,  and  section  1905  of  title 
18,  United  States  Code,  and  to  other  Government  agencies  in  a  man- 
ner that  will  facilitate  its  dissemination :  Provided,  That  upon  a  show- 
ing satisfactory  to  the  Administrator  by  any  person  that  any 
information,  or  portion  thereof,  obtained  under  this  section  by  the 
Administrator  directly  or  indirectly  from  such  person,  would,  if  made 
public,  divulge  (1)  trade  secrets  or  (2)  other  proprietary  information 
of  such  person,  the  Administrator  shall  not  disclose  such  information 
and  disclosure  thereof  shall  be  punishable  under  section  1905  of  title  18, 
United  States  Code:  Provided  further.  That  the  Administrator 
shall,  upon  request,  provide  such  information  to  (A)  any  delegate 
of  the  Administrator  for  the  purpose  of  carrying  out  this  Act,  and 
(B)  the  Attorney  General,  the  Secretary  of  Agriculture,  the  Secre- 
tary of  the  Interior,  the  Federal  Trade  Commission,  the  Federal 
Energy  Administration,  the  Environmental  Protection  Agency,  the 
Federal  Power  Commission,  the  General  Accounting  Office,  other  Fed- 
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eral  agencies,  when  necessary  to  carry  out  their  duties  and  responsi- 
bilities under  this  and  other  statutes,  but  such  agencies  and  agency 
heads  shall  not  release  such  information  to  the  public.  This  section  is 
not  authority  to  withhold  information  from  Congress  or  any  com- 
mittee of  Congress  upon  request  of  the  chairman. 

ENERGY  INFORMATION 

Sec.  18.  The  Administrator  is,  upon  request,  authorized  to  obtain 
energy  information  under  section  11(d)  of  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974,  as  amended  (15  U.S.C. 
796(d)). 

Sec.  19.  (a)  The  Administrator  shall  by  regulation  require  any 
person  proposing  to  enter  into  a  contract,  agreement,  or  other  arrange- 
ment, with  the  Energy  Research  and  Development  Administration 
whether  by  advertising  or  negotiation,  or  for  technical  consulting  and 
management  support  services  or  other  such  similar  services  to  provide 
the  Administrator,  prior  to  entering  into  any  such  contract,  agree- 
ment, or  arrangement,  with  all  relevant  information  bearing  on 
whether  that  person  has  a  possible  conflict  of  interest  with  respect  to 
(1)  being  able  to  render  impartial,  technically  sound,  or  objective 
assistance  or  advice  in  light  of  other  interests  or  relationships  with 
other  persons  or  (2)  being  given  an  unfair  competitive  advantage. 
Such  person  shall  insure,  in  accordance  with  regulations  published  by 
the  Administrator,  compliance  with  this  section  by  subcontractors  of 
such  person  who  are  engaged  to  perform  similar  services. 

(b)  The  Administrator  shall  not  enter  into  any  such  contract,  agree- 
ment, or  arrangement  unless  he  affirmatively  finds  after  evaluating 
all  such  information  and  any  other  relevant  information  otherwise 
available  to  him.  either  that  (1)  there  is  little  or  no  likelihood  that 
a  conflict  of  interest  would  exist,  or  (2)  that  such  conflict  has  been 
avoided  after  appropriate  conditions  have  been  included  in  such  con- 
tract, agreement,  or  arrangement :  Provided,  That  if  he  determines 
that  such  conflict  of  interest  exists  and  that  such  conflict  of  interest 
cannot  be  avoided  by  including  appropriate  conditions  therein,  the 
Administrator  may  enter  into  such  contract,  agreement,  or  arrange- 
ment, if  he  determines  that  it  is  in  the  best  interests  of  the  United 
States  to  do  so  and  includes  appropriate  conditions  in  such  contract, 
agreement,  or  arrangement  to  mitigate  such  conflict. 

(c)  The  Administrator  shall  publish  rules  for  the  implementation 
of  this  section,  in  accordance  with  section  553  of  title  5,  United  States 
Code,  as  soon  as  possible  after  the  date  of  enactment  of  this  section 
but  in  no  event  later  than  180  days  after  such  date, 

LOAN  GUAR  A  NTEES  FOR  ALTERNATIVE  FUEL  DEMONSTRATION  FACILITIES  1 

Sec.  19.  (a)  It  is  the  purpose  of  this  section — 

(1)  to  assure  adequate  Federal  support,  to  foster  a  demonstra- 
tion program  to  produce  alternative  fuels  from  coal,  oil  shale, 
biomass.  and  other  domestic  resources ; 


1  P.L.  95-238  added  this  section.  It  should  be  designated  Sec.  20. 
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(2)  to  authorize  assistance,  through  loan  guarantees  under 
subsection  (b)  and  (y)  for  construction  and  startup  and  related 
costs,  to  demonstration  facilities  for  the  conversion  of  domestic 
coal,  oil  shale,  biomass,  and  other  domestic  resources  into  alterna« 
tive  fuels ;  and 

(3)  to  gather  information  about  the  technological,  economic, 
environmental,  and  social  costs,  benefits,  and  impacts  of  such 
demonstration  facilities. 

(b)(1)  Except  as  provided  in  paragraph  (5)  of  this  subsection 
and  subsection  (y)  of  this  section  the  Administrator  is  authorized,  in 
accordance  with  such  rules  and  regulations  as  he  shall  prescribe  after 
consultation  with  the  Secretary  of  the  Treasury,  to  guarantee  and  to 
make  commitments  to  guarantee,  in  such  manner  and  subject  to  such 
conditions  (not  inconsistent  with  the  provisions  of  this  Act)  as  he 
deems  appropriate,  the  payment  of  interest  on,  and  the  principal  bal- 
ance of,  bonds,  debentures,  notes,  and  other  obligations  issued  by,  or 
on  behalf  of,  any  borrower  for  the  purpose  of  financing  the  construc- 
tion and  startup  costs  of  demonstration  facilities  for  the  conversion  of 
domestic  coal,  oil  shale,  biomass,  and  other  domestic  resources  into 
alternative  fuels:  Provided,  That  no  loan  guarantee  for  a  full  sized 
oil  shale  facility  shall  be  provided  under  this  section  until  after  suc- 
cessful demonstration  of  a  modular  facility  producing  between  six 
and  ten  thousand  barrels  per  day,  taking  into  account  such  considera- 
tions as  water  usage,  environmental  effects,  waste  disposal,  labor  con- 
ditions, health  and  safety,  and  the  socioeconomic  impacts  on  local 
communities:  Provided  further,  That  no  loan  guarantee  shall  be 
available  under  this  subsection  for  the  manufacture  of  component 
parts  for  demonstration  facilities  eligible  for  assistance  under  this 
subsection. 

(2)  An  applicant  for  any  financial  assistance  under  this  section 
shall  provide  information  to  the  Administrator  in  such  form  and  with 
such  content  as  the  Administrator  deems  necessary. 

(3)  Prior  to  issuing  any  guarantee  under  this  section  the  Admin- 
istrator shall  obtain  the  concurrence  of  the  Secretary  of  the  Treasury 
with  respect  to  the  timing,  interest  rate,  and  substantial  terms  and  con- 
ditions of  such  guarantee.  The  Secretary  of  the  Treasury  shall  insure 
to  the  maximum  extent  feasible  that  the  timing,  interest  rate,  and  sub- 
stantial terms  and  conditions  of  such  guarantee  will  have  the  minimum 
possible  impact  on  the  capital  markets  of  the  United  States,  taking 
into  account  other  Federal  direct  and  indirect  securities  activities. 

(4)  The  full  faith  and  credit  of  the  United  States  is  pledged 
to  the  payment  of  all  guarantees  issued  under  this  section  with  respect 
to  principal  and  interest. 

(5)  (A)  The  Administrator  is  authorized,  in  the  case  of  a  facility 
for  the  conversion  of  oil  shale  to  alternative  fuels  which  is  determined 
by  the  Administrator  pursuant  to  the  proviso  in  paragraph  (1)  of  this 
subsection,  to  be  constructed  at  a  modular  size,  to  enter  into  a  coopera- 
tive agreement  with  the  applicant  in  accordance  with  section  8  of  this 
Act  and  the  other  provisions  of  this  Act  to  share  the  estimated  total 
design  and  construction  costs,  plus  operation  and  maintenance  costs,  of 
such  modular  facility.  The  Federal  share  shall  not  exceed  75  per 
centum  of  such  costs.  All  receipts  for  the  sale  of  any  products  pro- 
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duced  during  the  operation  of  the  facility  shall  be  used  to  offset  the 
costs  incurred  in  the  operation  and  maintenance  of  the  facility.  The 
provisions  of  subsections  (d),  (e),  (k),  (m),  (p),  (s),  (t),  (u),  (v), 
(w),  and  (x)  shall  apply  to  any  such  modular  facility.  The  provisions 
of  this  section  shall  apply  to  any  loan  guarantee  for  such  modular- 
facility. 

(B)  After  successful  demonstration  of  the  modular  facility,  as 
determined  by  the  Administrator,  the  facility  is  eligible  for  financial 
assistance  under  this  section  for  purposes  of  expansion  to  a  full  sized 
facility  and  the  applicant  may  purchase  the  Federal  interest  in  the 
modular  facility  as  represented  by  the  Federal  share  thereof  by  means 
of  (i)  a  cash  payment  to  the  United  States,  or  (ii)  a  share  of  the 
product  or  sales  resulting  from  such  expanded  operation,  as  deter- 
mined by  the  Administrator.  If  expansion  of  such  facility  is  deter- 
mined not  to  be  warranted  by  the  Administrator,  he  may,  at  the  option 
of  the  applicant,  dispose  of  the  modular  facility  to  the  applicant  at 
not  less  than  fair  market  value,  as  determined  by  the  Administrator 
as  of  the  date  of  the  disposal,  or  otherwise  dispose  of  it,  in  accordance 
with  applicable  provisions  of  law,  and  distribute  the  net  proceeds 
thereof,  after  expenses  of  such  disposal,  to  the  applicant  in  propor- 
tion to  the  applicant's  share  of  the  costs  of  such  facility. 

(6)  To  the  extent  possible,  loan  guarantees  shall  be  issued  on  the 
basis  of  competitive  bidding  among  guarantee  applicants  in  a  par- 
ticular technology  area. 

(c)  The  Administrator,  with  due  regard  for  the  need  for  competi- 
tion, shall  guarantee  or  make  a  commitment  to  guarantee  any  obliga- 
tion under  subsection  (b)  or  (y  )  only  if — 

(1)  the  Administrator  is  satisfied  that  the  financial  assistance 
applied  for  is  necessary  to  encourage  financial  participation ; 

(2)  the  amount  guaranteed  to  any  borrower  at  any  time  does 
not  exceed — 

(A)  an  amount  equal  to  75  per  centum  of  the  project  cost 
of  the  demonstration  facility  as  estimated  at  the  time  the 
guarantee  is  issued,  which  cost  shall  not  include  amounts 
expended  for  facilities  and  equipment  used  in  the  extraction 
of  a  mineral  other  than  coal  or  shale,  and  in  the  case  of  coal 
only  to  the  extent  that  the  Administrator  determines  that 
the  coal  is  to  be  converted  to  alternative  fuel ;  and 

(B)  an  amount  equal  to  60  per  centum  of  that  portion  of 
the  actual  total  project  cost  of  any  demonstration  facility 
which  exceeds  the  project  cost  of  such  facility  as  estimated 
at  the  time  the  loan  guarantee  is  issued ; 

(3)  the  Administrator  has  determined  that  there  will  be  a 
continued  reasonable  assurance  of  full  repayment ; 

(4)  the  obligation  is  subject  to  the  condition  that  it  not  be 
subordinated  to  any  other  financing ; 

(5)  the  Administrator  has  determined,  taking  into  considera- 
tion all  reasonably  available  forms  of  assistance  under  this  section 
and  other  Federal  and  State  statutes,  that  the  impacts  resulting 
from  the  proposed  demonstration  facility  have  been  fully  evalu- 
ated by  the  borrower,  the  Administrator,  and  the  Governor  of  the 
affected  State,  and  that  effective  steps  have  been  taken  or  will  be 
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taken  in  a  timely  manner  to  finance  community  planning  and 
development  costs  resulting  from  such  facility  under  this  section, 
under  other  provisions  of  law,  or  by  other  means; 

(6)  the  maximum  maturity  of  the  obligation  does  not  exceed 
twenty  }rears,  or  90  per  centum  of  the  projected  useful  economic 
life  of  the  physical  assets  of  the  demonstration  facility  covered 
by  the  guarantee,  whichever  is  less,  as  determined  by  the 
Administrator; 

(7)  the  Administrator  has  determined  that,  in  the  case  of  any 
demonstration  or  modular  facility  planned  to  be  located  on 
Indian  lands,  the  appropriate  Indian  tribe,  with  the  approval 
of  the  Secretary  of  the  Interior,  has  given  written  consent  to 
such  location; 

(8)  the  obligation  provides  for  the  orderly  and  ratable  retire- 
ment of  the  obligation  and  includes  sinking  fund  provisions, 
installment  payment  provisions  or  other  methods  of  payments 
and  reserves  as  may  be  reasonably  required  by  the  Administrator. 
Prior  to  approving  any  repayment  schedule  the  Administrator 
may  consider  the  date  on  which  operating  revenues  are  anticipated 
to  be  generated  by  the  project.  To  the  maximum  extent  possible 
repayment  or  provision  therefor  shall  be  required  to  be  made  in 
equal  payments  payable  at  equal  intervals;  and 

(9)  the  obligation  provides  that  the  Administrator  shall,  after 
a  period  of  not  less  than  ten  years  from  issuance  of  the  obligation, 
taking  into  consideration  whether  the  Government's  needs  for 
information  to  be  derived  from  the  project  have  been  substantially 
met  and  whether  the  project  is  capable  of  commercial  operation, 
determine  the  feasibility  and  advisability  of  terminating  the 
Federal  participation  in  the  project.  In  the  event  that  such  deter- 
mination is  positive,  the  Administrator  shall  notify  the  borrower 
and  provide  the  borrower  with  not  less  than  two  nor  more  than 
three  years  in  which  to  find  alternative  financing.  At  the  expira- 
tion of  the  designated  period  of  time,  if  the  borrower  has  been 
unable  to  secure  alternative  financing,  the  Administrator  is  auth- 
orized to  collect  from  the  borrower  an  additional  fee  of  1  per 
centum  per  annum  on  the  remaining  obligation  to  which  the  Fed- 
eral guarantee  applies. 

(d)  Prior  to  submitting  a  report  to  Congress  pursuant  to  subsection 
(m)  of  this  section  on  each  guarantee  and  cooperative  agreement,  the 
Administrator  shall  request  from  the  Attorney  General  and  the  Chair- 
man of  the  Federal  Trade  Commission  written  views,  comments,  and 
recommendations  concerning  the  impact  of  such  guarantee  or  commit- 
ment or  agreement  on  competition  and  concentration  in  the  production 
of  energy  and  give  due  consideration  to  views,  comments,  and  recom- 
mendations received :  Provided,  That  if  either  official,  within  sixty 
days  after  receipt  of  such  request  or  at  any  time  prior  to  the  Adminis- 
ter submitting  such  report  to  Congress,  recommends  against  making 
such  guarantee  or  commitment  or  agreement,  the  proposed  guarantee 
or  commitment  or  agreement  shall  be  referred  to  the  President,  and 
the  Administrator  shall  not  do  so  unless  the  President  determines  in 
writing  that  such  guarantee  or  commitment  or  agreement  is  in  the 
national  interest. 
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(e)  (1)  As  soon  as  the  Administrator  knows  the  geographic  loca- 
tion of  a  proposed  facility  for  which  a  guarantee  or  a  commitment  to 
guarantee  or  cooperative  agreement  is  sought  under  this  section,  he 
shall  inform  the  Governor  of  the  State,  and  officials  of  each  political 
subdivision  and  Indian  tribe,  as  appropriate,  in  which  the  facility 
would  be  located  or  which  would  be  impacted  by  such  facility.  The 
Administrator  shall  not  guarantee  or  make  a  commitment  to  guarantee 
or  enter  into  a  cooperative  agreement  under  subsection  (b)  or  subsec- 
tion (y)  of  this  section,  if  the  Governor  of  the  State  in  which  the 
proposed  facility  would  be  located  recommends  that  such  action  not  be 
taken,  unless  the  Administrator  finds  that  there  is  an  overriding 
national  interest  in  taking  such  action  in  order  to  achieve  the  purpose 
of  this  section.  If  the  Administrator  decides  to  guarantee  or  make  a 
commitment  to  guarantee  or  enter  into  a  cooperative  agreement  despite 
a  Governor's  recommendation  not  to  take  such  action,  the  Adminis- 
trator shall  communicate,  in  writing,  to  the  Governor  reasons  for  not 
concurring  with  such  recommendation.  This  Administrator's  decision, 
pursuant  to  this  subsection,  shall  be  final  unless  determined  upon 
judicial  review  initiated  by  the  Governor  to  be  unlawful  by  the  review- 
ing court  pursuant  to  5  U.S.C.  706(2)  (A)  through  (D).  Such  review 
shall  take  place  in  the  United  States  court  of  appeals  for  the  circuit  in 
which  the  State  involved  is  located,  upon  application  made  within 
ninety  days  from  the  date  of  such  decision.  The  Administrator  shall, 
by  regulation,  establish  procedures  for  review  of.  and  comment  on.  the 
proposed  facility  by  States,  local  political  subdivisions,  and  Indian 
tribes  which  may  be  impacted  by  such  facility,  and  the  general  public. 

(2)  The  Administrator  shall  review  and  approve  the  plans  of  the 
applicant  for  the  construction  and  operation  of  any  demonstration  and 
related  facilities  constructed  or  to  be  constructed  with  assistance  under 
this  section.  Such  plans  and  the  actual  construction  shall  include  such 
monitoring  and  other  data-gathering  costs  associated  with  such  facil- 
ity as  are  required  by  the  comprehensive  plan  and  program  under  this 
section.  The  Administrator  shall  determine  the  estimated  total  cost  of 
such  demonstration  facility,  including,  but  not  limited  to.  construction 
costs,  startup  costs,  costs  to  political  subdivisions  and  Indian  tribe  by 
such  facility,  and  cost  of  any  water  storage  facilities  needed  in  connec- 
tion with  such  demonstration  facility,  and  determine  who  shall  pay 
such  costs.  Such  determination  shall  not  be  binding  upon  the  States, 
political  subdivisions,  or  Indian  tribes. 

(3)  There  is  hereby  established  a  panel  to  advise  the  Administra- 
tor on  matters  relating  to  the  program  authorized  by  this  section, 
including,  but  not  limited  to.  the  impact  of  the  demonstration  facili- 
ties on  communities  and  States  and  Indian  tribes,  the  environmental 
and  health  and  safety  effects  of  such  facilities,  and  the  means,  mea- 
sures, and  planning  for  preventing  or  mitigating  such  impacts,  and 
other  matters  relating  to  the  development  of  alternative  fuels  and 
other  energy-  sources  under  this  section.  The  panel  shall  include  such 
Governors  or  their  designees  as  shall  be  designated  by  the  Chairman 
of  the  National  Governors  Conference.  Representatives  of  Indian 
tribes,  industry,  environmental  organizations,  and  the  general  public 
shall  l>e  appointed  by  the  Administrator.  The  Chairman  of  the  panel 
shall  be  selected  by  the  Administrator.  Xo  person  shall  be  appointed 
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to  the  panel  who  has  a  financial  interest  in  any  applicant  applying  for 
assistance  under  this  section.  Members  of  the  panel  shall  serve  without 
compensation.  The  provisions  of  section  106(e)  of  the  Energy  Keor- 
ganization  Act  of  1974  (42  U.S.C.  5816(e))  shall  apply  to  the  panel. 

(f)  Except  in  accordance  with  reasonable  terms  and  conditions 
contained  in  the  written  contract  of  guarantee,  no  guarantee  issued 
or  commitment  to  guarantee  made  under  this  section  shall  be  ter- 
minated, canceled,  or  otherwise  revoked.  Such  a  guarantee  or  commit- 
ment shall  be  conclusive  evidence  that  the  underlying  obligation  is  in 
compliance  with  the  provisions  of  this  section  and  that  such  obliga- 
tion has  been  approved  and  is  legal  as  to  principal,  interest,  and  other 
terms.  Subject  to  the  conditions  of- the  guarantee  or  commitment  to 
guarantee,  such  a  guarantee  shall  be  incontestable  in  the  hands  of  the 
holder  of  the  guaranteed  obligation,  except  as  to  fraud  or  material 
misrepresentation  on  the  part  of  the  holder. 

(g)  (1)  If  there  is  a  default  by  the  borrower,  as  defined  in  regula- 
tions promulgated  by  the  Administrator  and  in  the  guarantee  contract, 
the  holder  of  the  obligation  shall  have  the  right  to  demand  payment 
of  the  unpaid  amount  from  the  Administrator.  Within  such  period 
as  may  be  specified  in  the  guarantee  or  related  agreements,  the  Admin- 
istrator shall  pay  to  the  holder  of  the  obligation  the  unpaid  interest  on, 
and  unpaid  principal  of,  the  guaranteed  obligation  as  to  which  the 
borrower  has  defaulted,  unless  the  Administrator  finds  that  there  was 
no  default  by  the  borrower  in  the  payment  of  interest  or  principal  or 
that  such  default  has  been  remedied.  Nothing  in  this  section  shall  be 
construed  to  preclude  any  forebearance  by  the  holder  of  the  obligation 
for  the  benefit  of  the  borrower  which  may  be  agreed  upon  by  the 
parties  to  the  guaranteed  obligation  and  approved  by  the  Administra- 
tor. 

(2)  If  the  Administrator  makes  a  payment  under  paragraph  (1) 
of  this  subsection,  the  Administrator  shall  be  subrogated  to  the  rights 
of  the  recipient  of  such  payment  (and  such  subrogation  shall  be  ex- 
pressly set  forth  in  the  guarantee  or  related  agreements),  including 
the  authority  to  complete,  maintain,  operate,  lease,  or  otherwise  dis- 
pose of  any  property  acquired  pursuant  to  such  guarantee  or  related 
agreements,  or  any  other  property  of  the  borrower  (of  a  value  equal  to 
the  amount  of  such  payment  )  to  the  extent  that  the  guarantee  applies 
to  amounts  in  excess  of  the  estimated  project  cost  under  subsection  (c) 
(2)  ( B) ,  without  regard  to  the  provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as  amended,  except  section  207 
of  that  Act  (40  U.S.C.  488),  or  any  other  law,  or  to  permit  the  bor- 
rower pursuant  to  an  agreement  with  the  Administrator,  to  continue 
to  pursue  the  purposes  of  the  demonstration  facility  if  the  Adminis- 
trator determines  that  this  is  in  the  public  interest.  The  rights  of  the 
Administrator  with  respect  to  any  property  acquired  pursuant  to  such 
guarantee  or  related  agreements,  shall  be  superior  to  the  rights  of  any 
other  person  with  respect  to  such  property. 

(3)  In  the  event  of  a  default  on  any  guarantee  under  this  section, 
the  Administrator  shall  notify  the  Attorney  General,  who  shall  take 
such  action  as  may  be  appropriate  to  recover  the  amounts  of  any  pay- 
ments made  under  paragraph  (1)  including  any  payment  of  principal 
and  interest  under  subsection  (h)  from  such  assets  of  the  defaulting 
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borrower  as  are  associated  with  the  demonstration  facility,  or  from 
any  other  security  included  in  the  terms  of  the  guarantee. 

(4)  For  purposes  of  this  section,  patents,  including  any  inventions 
for  which  a  waiver  was  made  by  the  Administrator  under  section  9 
of  this  Act,  and  technology  resulting  from  the  demonstration  facility, 
shall  be  treated  as  project  assets  of  such  facility.  The  guarantee  agree- 
ment shall  include  such  detailed  terms  and  conditions  as  the  Admin- 
istrator deems  appropriate  to  protect  the  interests  of  the  United  States 
in  the  case  of  default  and  to  have  available  all  the  patents  and  tech- 
nology necessary  for  any  person  selected,  including,  but  not  limited  to 
the  Administrator,  to  complete  and  operate  the  defaulting  project. 
Furthermore,  the  guarantee  agreement  shall  contain  a  provision  spec- 
ifying that  patents,  technology,  and  other  proprietary  rights  which 
are  necessary  for  the  completion  or  operation  of  the  demonstration 
facility  shall  be  available  to  the  United  States  and  its  designees  on 
equitable  terms,  including  due  consideration  to  the  amount  of  the 
United  States  default  payments.  Inventions  made  or  conceived  in  the 
course  of  or  under  such  guarantee,  title  to  which  is  vested  in  the  United 
States  under  this  Act,  shall  not  be  treated  as  project  assets  of  such 
facility  for  disposal  purposes  under  this  subsection,  unless  the  Admin- 
istrator determines  m  writing  that  it  is  in  the  best  interests  of  the 
United  States  to  do  so. 

(h)  With  respect  to  any  obligation  guaranteed  under  this  section, 
the  Administrator  is  authorized  to  enter  into  a  contract  to  pay,  and  to 
pay,  holders  of  the  obligations,  for  and  on  behalf  of  the  borrowers, 
from  the  fund  established  by  this  section,  the  principal  and  interest 
payments  which  become  due  and  payable  on  the  unpaid  balance  of 
such  obligation  if  the  Administrator  finds  that — 

(1)  the  borrower  is  unable  to  meet  such  payments  and  is  not 
in  default;  it  is  in  the  public  interest  to  permit  the  borrower  to 
continue  to  pursue  the  purposes  of  such  demonstration  facility; 
and  the  probable  net  benefit  to  the  Federal  Government  in  paying 
such  principal  and  interest  will  be  greater  than  that  which  would 
result  in  the  event  of  a  default ; 

(2)  the  amount  of  such  payment  which  the  Administrator  is 
authorized  to  pay  shall  be  no  greater  than  the  amount  of  principal 
and  interest  which  the  borrower  is  obligated  to  pay  under  the 
loan  agreement ;  and 

(3)  the  borrower  agrees  to  reimburse  the  Administrator  for 
such  payment  on  terms  and  conditions,  including  interest,  which 
are  satisfactory  to  the  Administrator. 

(i)  Regulations  required  by  this  section  shall  be  issued  within  one 
hundred  and  eighty  days  after  enactment  of  this  section.  All  regula- 
tions under  this  section  and  any  amendments  thereto  shall  be  issued  in 
accordance  with  section  553  of  title  5,  of  the  United  States  Code. 

(j)  The  Administrator  shall  charge  and  collect  fees  for  guaran- 
tees of  obligations  authorized  by  subsection  (b)  (1),  in  amounts  which 
(1)  are  sufficient  in  the  judgment  of  the  Administrator  to  cover  the 
applicable  administrative  costs,  and  (2)  reflect  the  percentage  of 
projects  costs  guaranteed.  In  no  event  shall  the  fee  be  less  than  1  per 
centum  per  annum  of  the  outstanding  indebtedness  covered  by  the 
guarantee.  Nothing  in  this  subsection  shall  be  construed  to  apply  to 
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community  planning  and  development  assistance  pursuant  to  sub- 
section (]$.)  of  this  section. 

(k)  (1)  In  accordance  with  such  rules  and  regulations  as  the  Ad- 
ministrator in  consultation  with  the  Secretary  of  the  Treasury  shall 
prescribe,  and  subject  to  such  terms  and  conditions  as  he  deems  appro- 
priate, the  Administrator  is  authorized,  for  the  purpose  of  financing 
essential  community  development  and  planning  which  directly  result 
from,  or  are  necessitated  by,  one  or  more  demonstration  facilities 
assisted  under  this  section  to — 

(A)  guarantee  and  make  commitments  to  guarantee  the  pay- 
ment of  interest  on,  and  the  principal  balance  of  obligations  for 
such  financing  issued  by  eligible  States,  political  subdivisions,  or 
Indian  tribes, 

(B)  guarantee  and  make  commitments  to  guarantee  the  pay- 
ment of  taxes  imposed  on  such  demonstration  facilities  by  eligible 
non-Federal  taxing  authorities  which  taxes  are  earmarked  by  such 
authorities  to  support  the  payment  of  interest  and  principal  on 
obligations  for  such  financing,  and 

(C)  require  that  the  applicant  for  assistance  for  a  demonstra- 
tion facility  under  this  section  advance  sums  to  eligible  States, 
political  subdivisions,  and  Indian  tribes  to  pay  for  the  financing 
of  such  development  and  planning:  Provided,  That  the  State, 
political  subdivision,  or  Indian  tribe  agrees  to  provide  tax  abate- 
ment credits  over  the  life  of  the  facilities  for  such  payments  by 
such  applicant. 

(2)  Prior  to  issuing  any  guarantee  under  this  subsection,  the 
Administrator  shall  obtain  the  concurrence  of  the  Secretary  of  the 
Treasury  with  respect  to  the  timing,  interest  rate,  and  substantial 
terms  and  conditions  of  such  guarantee.  The  Secretary  of  the  Treasury 
shall  insure  to  the  maximum  extent  feasible  that  the  timing,  interest 
rate,  and  substantial  terms  and  conditions  of  such  guarantee  will  have 
the  minimum  possible  impact  on  the  capital  markets  of  the  United 
States,  taking  into  account  other  Federal  direct  and  indirect  securities 
activities. 

(3)  In  the  event  of  any  default  by  the  borrower  in  the  payment  of 
taxes  guaranteed  by  the  Administrator  under  this  subsection,  the 
Administrator  shall  pay  out  of  the  fund  established  by  this  section 
such  taxes  at  the  time  or  times  they  may  fall  due,  and  shall  have  by 
reason  of  such  payment  a  claim  against  the  borrower  for  all  sums 
paid  plus  interest. 

(4)  If  after  consultation  with  the  State,  political  subdivision,  or 
Indian  tribe,  the  Administrator  finds  that  the  financial  assistance  pro- 
grams of  paragraph  (1)  of  this  subsection  will  not  result  in  sufficient 
funds  to  carry  out  the  purposes  of  this  subsection,  then  the  Adminis- 
trator may — 

(A)  make  direct  loans  to  the  eligible  States,  political  subdivi- 
sions, or  Indian  tribes  for  such  purposes:  Provided,  That  such 
loans  shall  be  made  on  such  reasonable  terms  and  conditions  as 
the  Administrator  shall  prescribe:  Provided  further,  That  the 
Administrator  may  waive  repayment  of  all  or  part  of  a  loan  made 
under  this  paragraph,  including  interest,  if  the  State  or  political 
subdivision  or  Indian  tribe  involved  demonstrates  to  the  satisfac- 
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tion  of  the  Administrator  that  due  to  a  change  in  circumstances 
there  will  be  net  adverse  impacts  resulting  from  such  demonstra- 
tion facility  that  would  probably  cause  such  State,  subdivision, 
or  tribe  to  default  on  the  loan ;  or 

(B)  require  that  any  community  development  and  planning 
costs  which  are  associated  with,  or  result  from,  such  demonstration 
facility  and  which  are  determined  by  the  Administrator  to  be 
appropriate  for  such  inclusion  shall  be  included  in  the  total  costs 
of  the  demonstration  facility. 

(5)  The  Administrator  is  further  authorized  to  make  grants  to 
States,  political  subdivisions,  or  Indian  tribes  for  studying  and  plan- 
ning for  the  potential  economic,  environmental,  and  social  conse- 
quences of  demonstration  facilities,  and  for  establishing  related  man- 
agement expertise. 

(6)  At  any  time  the  Administrator  may,  with  the  concurrence  of 
the  Secretary  of  the  Treasury,  redeem,  in  whole  or  in  part,  out  of  the 
fund  established  by  this  section,  the  debt  obligations  guaranteed  or  the 
debt  obligations  for  which  tax  payments  are  guaranteed  under  this 
subsection. 

(7)  When  one  or  more  States,  political  subdivisions,  or  Indian 
tribes  would  be  eligible  for  assistance  under  this  subsection,  but  for  the 
fact  that  construction  and  operation  of  the  demonstration  facilities 
occurs  outside  its  jurisdiction,  the  Administrator  is  authorized  to  pro- 
vide, to  the  greatest  extent  possible,  arrangements  for  equitable  sharing 
of  such  assistance. 

(8)  Such  amounts  as  may  be  necessary  for  direct  loans  and  grants 
pursuant  to  this  subsection  shall  be  available  as  provided  in  annual 
authorization  Acts. 

(9)  The  Administrator,  if  appropriate,  shall  provide  assistance  in 
the  financing  of  up  to  100  per  centum  of  the  costs  of  the  required  com- 
munity development  and  planning  pursuant  to  this  subsection. 

(10)  In  carrying  out  the  provisions  of  this  subsection,  the  Admin- 
istrator shall  provide  that  title  to  any  facility  receiving  financial 
assistance  under  this  subsection  shall  vest  in  the  applicable  State, 
political  subdivision,  or  Indian  tribe,  as  appropriate,  and  in  the  case 
of  default  by  the  borrower  on  a  loan  guarantee  such  facility  shall 
not  be  considered  a  project  asset  for  the  purposes  of  subsection  (g) 
of  this  section. 

(1)  (1)  The  Administrator  is  directed  to  submit  a  report  to  the 
Congress  within  one  hundred  and  eighty  days  after  the  enactment  of 
this  section  setting  forth  his  recommendations  on  the  best  opportuni- 
ties to  implement  a  program  of  Federal  financial  assistance  with  the 
objective  of  demonstrating  production  and  conservation  of  energy. 
Such  report  shall  be  updated  and  submitted  to  Congress  at  least  an- 
nually and  shall  include  specific  comments  and  recommendations  by 
the  Secretary  of  the  Treasury  on  the  methods  and  procedures  set  forth 
in  subparagraph  (B)  (viii)  of  this  subsection,  including  their  ade- 
quacy, and  changes  necessary  to  satisfy  the  objectives  stated  in  this 
subsection.  This  report  shall  include — 

(A)  a  study  of  the  purchase  or  commitment  to  purchase  by 
the  Federal  Government,  for  the  use  by  the  United  States,  of  all 
or  a  portion  of  the  products  of  any  alternative  fuel  facilities  con- 
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structed  pursuant  to  this  program  as  a  direct  or  an  alternate  form 
of  Federal  assistance,  which  assistance,  if  recommended,  shall  be 
carried  out  pursuant  to  section  7(a)  (4)  of  this  Act;  and 

(B)  a  comprehensive  plan  and  program  to  acquire  information 
and  evaluate  the  environmental,  economic,  social,  and  technologi- 
cal impacts  of  the  demonstration  program  under  this  section.  In 
preparing  such  a  comprehensive  plan  and  program,  the  Admin- 
istrator shall  consult  with  the  Environmental  Protection  Agency, 
the  Federal  Energy  Administration,  the  Department  of  Housing 
and  Urban  Development,  the  Department  of  the  Interior,  the 
Department  of  Agriculture,  and  the  Department  of  the  Treasury, 
and  shall  include  therein,  but  not  be  limited  to,  the  following: 

(i)  information  about  potential  demonstration  facilities 
proposed  in  the  program  under  this  section; 

(ii)  any  significant  adverse  impacts  which  may  result  from 
any  activity  included  in  the  program; 

(iii)  the  extent  to  which  it  is  feasible  to  commercialize 
the  technologies  as  they  affect  different  regions  of  the  Nation ; 

(iv)  proposed  regulations  required  to  carry  out  the  pur- 
poses of  this  section ; 

(v)  a  list  of  Federal  agencies,  governmental  entities,  and 
other  persons  that  will  be  consulted  or  utilized  to  implement 
the  program  ; 

(vi)  the  methods  and  procedures  by  which  the  informa- 
tion gathered  under  the  program  will  be  analyzed  and 
disseminated ; 

(vii)  a  plan  for  the  study  and  monitoring  of  the  health 
effects  of  such  facilities  on  workers  and  other  persons,  includ- 
ing, but  not  limited  to,  any  carcinogenic  effect  of  alternative 
fuels ;  and 

(viii)  the  methods  and  procedures  to  insure  that  (I)  the 
use  of  the  Federal  assistance  for  demonstration  facilities  is 
kept  to  the  minimum  level  necessary  for  the  information 
objectives  of  this  section,  (II)  the  impact  of  loan  guarantees 
on  the  capital  markets  of  the  United  States  is  minimized, 
taking  into  account  other  Federal  direct  and  indirect  secu- 
rities activities,  and  any  economic  sectors  which  may  be  nega- 
tively impacted  as  a  result  of  the  reduction  of  capital  by  the 
placement  of  guaranteed  loans,  and  (III)  the  granting  of 
Federal  loan  guarantees  under  this  Act  does  not  impede  move- 
ment toward  improvement  in  the  climate  for  attracting  pri- 
vate capital  to  develop  alternative  fuels  without  continued 
direct  Federal  incentives. 

(2)  The  Administrator  shall  annually  submit  a  detailed  report  to 
the  Congress  concerning — 

(A)  the  actions  taken  or  not  taken  by  the  Administrator  under 
this  section  during  the  preceding  fiscal  year,  and  including,  but 
not  be  limited  to  (i)  a  discussion  of  the  status  of  each  demonstra- 
tion facility  and  related  facilities  financed  under  this  section, 
including  progress  made  in  the  development  of  such  facilities,  and 
the  expected  or  actual  production  from  each  such  facility,  includ- 
ing byproduct  production  therefrom,  and  the  distribution  of  such 
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products  and  byproducts,  (ii)  a  detailed  statement  of  the  financial 
conditions  of  each  such  demonstration  facility,  (iii)  data  concern- 
ing the  environmental,  community,  and  health  and  safety  impacts 
of  each  such  facility  and  the  actions  taken  or  planned  to  prevent 
or  mitigate  such  impacts,  (iv)  the  administrative  and  other  costs 
incurred  by  the  Administrator  and  other  Federal  agencies  in 
carrying  out  this  program,  and  (v)  such  other  data  as  may  be 
helpful  in  keeping  Congress  and  the  public  fully  and  currently 
informed  about  the  program  authorized  by  this  section :  and 

(B)  the  activities  of  the  fund  referred  to  in  subsection  (n) 
of  this  section  during  the  preceding  fiscal  year,  including  a  state- 
ment of  the  amount  and  source  of  fees  or  other  moneys,  property, 
or  assets  deposited  into  the  funds,  all  payments  made,  the  notes 
or  other  obligations  issued  by  the  Administrator,  and  such  other 
data  as  may  be  appropriate. 
(3)  The  annual  reports  required  by  this  subsection  shall  be  a  part 
of  the  annual  report  required  by  section  15  of  this  Act.  except  that 
the  matters  required  to  be  reported  by  this  subsection  shall  be  clearly 
set  out  and  identified  in  such  annual  reports.  Such  reports  and  the 
one-hundred-and-eighty-day  report  required  in  paragraph  (1)  of  this 
subsection  shall  be  transmitted  to  the  Speaker  of  the  House  of  Repre- 
sentatives and  the  House  Committee  on  Science  and  Technology  and 
to  the  President  of  the  Senate  and  the  Committee  on  Energy  and 
Natural  Resources  of  the  Senate. 

Cm)  Prior  to  issuing  any  guarantee  or  commitment  to  guarantee  or 
cooperative  agreement  pursuant  to  subsection  Cb)  or  subsection  (y)  of 
this  section  the  Administrator  shall  submit  to  the  Committee  on 
Science  and  Technology  of  the  House  of  Representatives  and  the  Com- 
mittee on  Energy  and  Natural  Resources  of  the  Senate  a  full  and 
complete  report  on  the  proposed  demonstration  facility  and  such 
guarantee,  agreement,  or  contract.  Such  guarantee,  commitment  to 
guarantee,  cooperative  agreement,  or  contract  shall  not  be  finalized 
under  the  authority  granted  by  this  section  prior  to  the  expiration  of 
ninety  calendar  days  Cnot  including  any  day  on  which  either  House 
of  Congress  is  not  in  session  because  of  an  adjournment  of  more  than 
three  calendar  days  to  a  day  certain)  from  the  date  on  which  such 
report  is  received  by  such  committees:  Provided.  That,  where  the 
cost  of  a  demonstration  facility  to  be  assisted  with  a  guarantee  or 
cooperative  agreement  pursuant  to  subsection  Cb)  or  subse-ction  (y) 
of  this  section  exceeds  $50,000,000  such  Guarantee  or  commitment  to 
guarantee  or  cooperative  agreement  shall  not  be  finalized  unless  CI) 
the  making  of  such  guarantee  or  commitment  or  agreement  is  specifi- 
cally authorized  by  legislation  hereafter  enacted  by  the  Congress 
or  (2)  both  Houses  pass  a  resolution  stating  in  substance  that  the 
Congress  favors  the  making  of  such  guarantee  or  commitment  or 
agreement. 

(n)  CI)  There  is  hereby  created  within  the  Treasury  a  separate 
fund  (hereafter  in  this  section  called  the  "fund")  which  shall  be  avail- 
able to  the  Administrator  without  fiscal  year  limitation  as  a  revolving 
fund  for  the  purpose  of  carrying  out  the  program  authorized  by 
subsection  Cb)  CD  and  subsections  Cg).  Ch).  Ck).  and  Cy)  of  this 
section. 
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(2)  There  are  hereby  authorized  to  be  appropriated  to  the  fund 
for  administrative  expenses  from  time  to  time  such  amounts  as  may 
be  necessary  to  carry  out  the  purposes  of  the  applicable  provisions 
of  this  section,  including,  but  not  limited  to,  the  payments  of  interest 
and  principal  and  the  payment  of  interest  differentials  and  redemp- 
tion of  debt.  All  amounts  received  by  the  Administrator  as  interest 
payments  or  repayments  of  principal  on  loans  which  are  guaranteed 
under  this  section,  fees,  and  any  other  moneys,  property,  or  assets 
derived  by  him  from  operations  under  this  section  shall  be  deposited 
in  the  fund. 

(3>)  All  payments  on  obligations,  appropriate  expenses  (including 
reimbursements  to  other  Government  accounts),  and  repayments 
pursuant  to  operations  of  the  Administrator  under  this  section  shall 
be  paid  from  the  fund  subject  to  appropriations.  If  at  any  time  the 
Administrator  determines  that  moneys  in  the  fund  exceed  the  present 
and  reasonably  foreseeable  future  requirements  of  the  fund,  such 
excess  shall  be  transferred  to  the  general  fund  of  the  Treasury. 

(4)  If  at  any  time  the  moneys  available  in  the  fund  are  insufficient 
to  enable  the  Administrator  to  discharge  his  responsibilities  as  author- 
ized by  subsections  (b)(1),  (g),  (h),  and  (y)  of  this  section,  the 
Administrator  shall  issue  to  the  Secretary  of  the  Treasury  notes  or 
other  obligations  in  such  forms  and  denominations,  bearing  such  matu- 
rities, and  subject  to  such  terms  and  conditions  as  may  be  prescribed 
by  the  Secretary  of  the  Treasury.  Redemption  of  such  notes  or  obli- 
gations shall  be  made  by  the  Administrator  from  appropriations  or 
other  moneys  available  under  paragraph  (2)  of  this  subsection  for 
loan  guarantees  authorized  by  subsection  (b)  (1)  and  subsections  (g). 
(h) .  (k) ,  and  (y)  of  this  section.  Such  notes  or  other  obligations  shall 
bear  interest  at  a  rate  determined  by  the  Secretary  of  the  Treasury, 
which  shall  be  not  less  than  a  rate  determined  by  taking  into  consid- 
eration the  average  market  yield  on  outstanding  marketable  obliga- 
tions of  the  United  States  of  comparable  maturities  during  the  month 
preceding  the  issuance  of  the  notes  or  other  obligations.  The  Secretary 
of  the  Treasury  may  at  any  time  sell  any  of  the  notes  or  other  obliga- 
tions acquired  by  him  under  this  subsection. 

(5)  The  provisions  of  this  subsection  do  not  apply  to  direct  loans 
or  planning  grants  made  under  subsection  (k)  of  this  section. 

(o)  For  the  purposes  of  this  section,  the  term — 

(1)  "State"  means  any  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  Guam,  the  Vir- 
gin Islands,  American  Samoa,  anv  territorv  or  possession  of  the 
United  States, 

(2)  "United  States^  means  the  several  States,  the  Common- 
wealth of  Puerto  Rico,  the  Virgin  Islands,  Guam,  and  American 
Samoa, 

(3)  "borrower"  or  "applicant''  shall  include  any  individual, 
firm,  corporation,  company,  partnership,  association,  society,  trust, 
joint  venture,  joint  stock  company,  or  other  non-Federal  entity, 
and 

(4)  "biomass"  shall  include,  but  is  not  limited  to,  animal  and 
timber  waste,  municipal  and  industrial  waste,  sewage,  sludge,  and 
oceanic  and  terrestrial  crops. 
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(p)  (1)  An  applicant  seeking  a  guarantee  or  cooperative  agreement 
under  subsection  (b)  or  subsection  (y)  of  this  section  must  be  a  citizen 
or  national  of  the  United  States.  A  corporation,  partnership,  firm,  or 
association  shall  not  be  deemed  to  be  a  citizen  or  national  of  the  United 
States  unless  the  Administrator  determines  that  it  satisfactorily  meets 
all  the  requirements  of  section  802  of  title  46,  United  States  Code,  for 
determining  such  citizenship,  except  that  the  provisions  in  subsection 
(a)  of  such  section  802  concerning  (A)  the  citizenship  of  officers  or 
directors  of  a  corporation,  and  (B)  the  interest  required  to  be  owned 
in  the  case  of  a  corporation,  association,  or  partnership  operating  a 
vessel  in  the  coastwise  trade,  shall  not  be  applicable. 

(2)  The  Administrator,  in  consultation  with  the  Secretary  of  State, 
may  waive  such  requirements  in  the  case  of  a  corporation,  partnership, 
firm,  or  association,  controlling  interest  in  which  is  owned  by  citizens 
of  countries  which  are  participants  in  the  International  Energy 
Agreement. 

(q)  Xo  part  of  the  program  authorized  by  this  section  shall  be  trans- 
ferred to  any  other  agency  or  authority,  except  pursuant  to  Act  of 
Congress  enacted  after  the  date  of  enactment  of  this  section. 

(r)  Inventions  made  or  conceived  in  the  course  of  or  under  a  guar- 
antee authorized  by  this  section  shall  be  subject  to  the  title  and  waiver 
requirements  and  conditions  of  section  9  of  this  Act. 

(s)  Nothing  in  this  section  shall  be  construed  as  affecting  the  obli- 
gations of  any  person  receiving  financial  assistance  pursuant  to  this 
section  to  comply  with  Federal  and  State  environmental,  land  use, 
water,  and  health  and  safety  laws  and  regulations  or  to  obtain  appli- 
cable Federal  and  State  permits,  licenses,  and  certificates. 

(t)  The  information  maintained  by  the  Administrator  under  this 
section  shall  be  made  available  to  the  public  subject  to  the  provision 
of  section  552  of  title  5.  United  States  Code,  and  section  1905  of  title 
18,  United  States  Code,  and  to  other  Government  agencies  in  a  manner 
that  will  facilitate  its  dissemination:  Provided,  That  upon  a  showing 
satisfactory  to  the  Administrator  by  any  person  that  any  information, 
or  portion  thereof  obtained  under  this  section  by  the  Administrator 
directly  or  indirectly  from  such  person  would,  if  made  public,  divulge 
(1)  trade  secrets  or  (2)  other  proprietary  information  of  such  person, 
the  Administrator  shall  not  disclose  such  information  and  disclosure 
thereof  shall  be  punishable  under  section  1905  of  title  18,  United 
States  Code:  Provided  further.  That  the  Administrator  shall,  upon 
request,  provide  such  information  to  (A)  any  delegate  of  the  Admin- 
istrator for  the  purpose  of  carrying  out  this  Act,  and  (B)  the  Attorney 
General,  the  Secretary  of  Agriculture,  the  Secretary  of  the  Interior, 
the  Federal  Trade  Commission,  the  Federal  Energy  Administration, 
the  Environmental  Protection  Agency,  the  Federal  Power  Commis- 
sion, the  General  Accounting  Office,  other  Federal  agencies,  or  heads 
of  other  Federal  agencies,  when  necessary  to  carry  out  their  duties  and 
responsibilities  under  this  and  other  statutes,  but  such  agencies  and 
agency  heads  shall  not  release  such  information  to  the  public.  This 
section  is  not  authority  to  withhold  information  from  Congress,  or 
from  any  committee  of  Congress  upon  request  of  the  Chairman.  For  the 
purposes  of  this  subsection,  the  term  "person"  shall  include  the 
borrower. 
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(u)  Notwithstanding  any  other  provision  of  this  section,  the 
authority  provided  in  this  section  to  make  guarantees  or  commitments 
to  guarantee  or  enter  into  cooperative  agreements  under  subsection  (b) 
(1)  or  subsection  (y),  to  make  guarantees  or  commitments  to  guar- 
antees, or  to  make  loans  or  grants,  under  subsection  (k),  to  make  con- 
tracts under  subsection  (h) ,  and  to  use  fees  and  receipts  collected  under 
subsections  (b),  (j),  and  (y)  of  this  section,  and  the  authorities  pro- 
vided under  subsection,  (n)  of  this  section  shall  be  effective  only  to  the 
extent  provided,  without  fiscal  year  limitation,  in  appropriation  Acts 
enacted  after  the  date  of  enactment  of  this  section. 

(v)  No  person  in  the  United  States  shall  on  the  grounds  of  race, 
color,  religion,  national  origin,  or  sex,  be  excluded  from  participation 
in,  be  denied  benefits  of,  or  be  subjected  to  discrimination  under  any 
program  or  activity  funded  in  whole  or  in  part  with  assistance  made 
available  under  this  section :  Provided,  That  Indian  tribes  are  exempt 
from  the  operation  of  this  subsection :  Provided  further,  That  such 
exemption  shall  be  limited  to  the  planning  and  provision  of  public 
facilities  which  are  located  on  reservations  and  which  are  provided  for 
members  of  the  affected  Indian  tribes  as  the  primary  beneficiaries. 

(w)  In  carrying  out  his  functions  under  this  section,  the  Adminis- 
trator shall  provide  a  realistic  and  adequate  opportunity  for  small 
business  concerns  to  participate  in  the  program  to  the  optimum  extent 
feasible  consistent  with  the  size  and  nature  of  each  project. 

(x)(l)(A)  recipients  of  financial  assistance  under  this  section 
shall  keep  such  records  and  other  pertinent  documents,  as  the  Admin- 
istrator shall  prescribe  by  regulation,  including,  but  not  limited  to, 
records  which  fully  disclose  the  disposition,  of  the  proceeds  of  such 
assistance,  the  cost  of  any  facility,  the  total  cost  of  the  provision  of 
public  facilities  for  which  assistance  was  used  and  such  other  records 
as  the  Administrator  may  require  to  facilitate  an  effective  audit.  The 
Administrator  and  the  Comptroller  General  of  the  United  States,  or 
their  duly  authorized  representative  shall  have  access,  for  the  purpose 
of  audit  ,  to  such  records  and  other  pertinent  documents. 

(B)  Within  6  months  after  the  date  of  enactment  of  this  section 
and  at  6-month  intervals  thereafter,  the  Comptroller  General  of  the 
United  States  shall  make  an  audit  of  recipients  of  financial  assistance 
under  this  section.  The  Comptroller  General  may  prescribe  such  regu- 
lations as  he  deems  necessary  to  carry  out  this  subparagraph. 

(2)  All  laborers  and  mechanics  employed  by  contractors  or  sub- 
contractors in  the  performance  of  construction  work  financed  in  whole 
or  in  part  with  assistance  under  this  section  shall  be  paid  wages  at 
rates  not  less  than  those  prevailing  on  similar  construction  in  the 
locality  as  determined  by  the  Secretary  of  Labor  in  accordance  with 
the  Davis-Bacon  Act,  as  amended  (40  U.S.C.  276a— 276a-5).  The 
Secretary  of  Labor  shall  have,  with  respect  to  such  labor  standards, 
the  authority  and  functions  set  forth  in  Reorganization  Plan  Num- 
bered 14  of  1950  (15  F.R.  3176 ;  64  Stat.  1267)  and  section  2  of  the  Act 
of  June  13,  1934,  as  amended  (48  Stat,  948;  40  U.S.C.  276(c) ). 

(y)  (1)  The  Administrator  is  authorized  in  accordance  with  such 
rules  and  regulations  as  he  shall  prescribe  after  consultation  with  the 
Secretary  of  the  Treasury,  to  guarantee  and  to  make  commitments  to 
guarantee  the  payment  of  interest  on,  and  the  principal  balance  of, 
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bonds,  debentures,  notes,  and  other  obligations  issued  by  or  on  behalf 
of  any  borrower  for  the  purpose  of  (A)  financing  the  construct  ion 
and  startup  costs  of  demonstration  facilities  for  the  conversion  of 
municipal  or  industrial  waste,  sewage  sludge,  or  other  municipal 
organic  wastes  into  synthetic  fuels,  and  (B)  financing  the  construc- 
tion and  startup  costs  of  demonstration  facilities  to  generate  desirable 
forms  of  energy  (including  synthetic  fuels)  from  municipal  or  indus- 
trial waste,  sewage  sludge,  or  other  municipal  organic  waste.  With 
respect  to  a  guarantee  or  a  commitment  to  guarantee  authorized  by 
this  subsection;  the  following  subsections  of  this  section  shall  not 
apply:  (b)(1),  (b)(5),  (c)(2),  (c)(5),  (c)(6),  (c)(7),  (c)(8). 
(c)(9),(e)(3),(j),(k),and(q). 

(2)  In  the  case  where  the  Administrator  seeks  to  guarantee  or  to 
make  commitments  to  guarantee  as  provided  by  this  subsection  he  is 
authorized  to  incur  an  outstanding  indebtedness  which  at  no  time  shall 
exceed  $300,000,000. 

(3)  The  Administrator  shall  apply  the  following  provisions 
thereto : 

(A)  With  respect  to  any  demonstration  facility  for  the  conver- 
sion of  solid  waste  (as  the  term  is  denned  in  the  Resource  Conser- 
vation and  Recovery  Act  (42  U.S.C.  6903)),  the  Administrator, 
prior  to  issuing  any  guarantee  under  this  section,  must  be  in  re- 
ceipt of  a  certification  from  the  Administrator  of  the  Environ- 
mental Protection  Agency  and  any  appropriate  State  or  areawide 
solid  waste  management  planning  agency  that  the  proposed  appli- 
cation for  a  guarantee  is  consistent  with  any  applicable  suggested 
guidelines  published  pursuant  to  section  1008(a)  of  the  Resource 
Conservation  and  Recovery  Act,  and  any  applicable  State  or  re- 
gional solid  waste  management  plan. 

(B)  The  amount  guaranteed  shall  not  exceed  75  per  centum  of 
the  total  cost  of  the  commercial  demonstration  facility,  as  deter- 
mined by  the  Administrator :  Provided,  That  the  amount  guaran- 
teed may  not  exceed  90  per  centum  of  the  total  cost  of  the 
commercial  demonstration  facility  during  the  period  of  construc- 
tion and  startup. 

(C)  The  maximum  maturity  of  the  obligation  shall  not  exceed 
thirty  years,  or  90  per  centum  of  the  projected  useful  economic 
life  of  the  physical  assets  of  the  commercial  demonstration  facility 
covered  by  the  guarantee,  whichever  is  less,  as  determined  by  the 
Administrator. 

(D)  The  Administrator  shall  charge  and  collect  fees  for  guar- 
antees of  obligations  in  amounts  sufficient  in  the  judgment  of  the 
Administrator  to  cover  the  applicable  administrative  costs  and 
probable  losses  on  guaranteed  obligations,  but  in  any  event  not 
to  exceed  1  per  centum  per  annum  of  the  outstanding  indebtedness 
covered  by  the  guarantee. 

(E)  No  part  of  the  program  authorized  by  this  section  shall 
be  transferred  to  any  other  agency  or  authority,  except  pursuant 
to  Act  of  Congress  enacted  after  the  date  of  enactment  of  this 
section  :  Provided.  That  project  agreements  entered  into  pursuant 
to  this  section  for  any  commercial  demonstration  facility  for  the 
conversion  or  byconversion  of  solid  waste  (as  that  term  is  defined 
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in  the  Resource  Conservation  and  Recovery  Act)  shall  be  admin- 
istered in  accordance  with  the  May  7,  1976,  Interagency  Agree- 
ment between  the  Environmental  Protection  Agency  and  the 
Energy  Research  and  Development  Administration  on  the  Devel- 
opment of  Energy  From  Solid  Wastes,  and  provided  specifically 
that  in  accordance  with  this  agreement  (i)  for  those  energy- 
related  projects  of  mutual  interest,  planning  will  be  conducted 
jointly  by  the  Environmental  Protection  Agency  and  the  Energy 
Research  and  Development  Administration,  following  which 
project  responsibility  will  be  assigned  to  one  agency;  (ii)  energy- 
related  projects  for  recovery  of  synthetic  fuels  or  other  forms  of 
energy  from  solid  waste  shall  be  the  responsibility  of  the  Energy 
Research  and  Development  Administration;  and  (iii)  the  Envi- 
ronmental Protection  Agency  shall  retain  responsibility  for  the 
environmental,  economic,  and  institutional  aspects  of  solid  waste 
projects  and  for  assurance  that  such  projects  are  consistent  with 
any  applicable  suggested  guidelines  pursuant  to  section  1008  of 
the  Resource  Conservation  and  Recovery  Act  of  1976  (42  U.S.C. 
6901  et  seq.),  as  amended,  and  any  applicable  State  or  regional 
solid  waste  management  plan. 

(F)  With  respect  to  any  obligation  which  is  issued  after  the 
enactment  of  this  section  by,  or  in  behalf  of,  any  State,  political 
subdivision,  or  Indian  tribe  and  which  is  either  guaranteea  under, 
or  supported  by  taxes  levied  by  said  issuer  which  are  guaranteed 
under,  this  section,  the  interest  paid  on  such  obligation  and 
received  by  the  purchaser  thereof  (or  the  purchaser's  successor  in 
interest)  shall  be  included  in  gross  income  for  the  purpose  of 
chapter  1  of  the  Internal  Revenue  Code  of  1954,  as  amended: 
Provided,  That  the  Administrator  shall  pay  to  such  issuer  out  of 
the  fund  established  by  this  section  such  portion  of  the  interest  on 
such  obligations,  as  determined  by  the  Secretary  of  the  Treasury 
to  be  appropriate  after  taking  into  account  current  market  yields 
(i)  on  obligations  of  said  issuer,  if  any,  and  (ii)  on  other  obliga- 
tions with  similar  terms  and  conditions  the  interest  on  which  is 
not  so  included  in  gross  income  for  purposes  of  chapter  1  of  such 
Code,  and  in  accordance  with,  such  terms  and  conditions  as  the 
Secretary  of  the  Treasury  shall  require. 

FINANCIAL  SUPPORT  PROGRAM  FOR  MUNICIPAL  WASTE  REPROCESSING 
DEMONSTRATION  FACILITIES  1 

Sec.  20.  (a)  It  is  the  purpose  of  this  section — 

(1)  to  assure  adequate  Federal  support  to  foster  a  program  to 
demonstrate  municipal  waste  reprocessing  for  the  production  of 
fuel  and  energy  intensive  products;  and 

(2)  to  gather  information  about  the  technological,  economic, 
environmental,  and  social  costs,  benefits,  and  impacts  of  such  dem- 
onstration facilities. 

(b)  (1)  The  Administrator  is  authorized  and  directed,  to  the  extent 
provided  in  appropriation  Acts,  to  establish  such  a  demonstration 
program  by  making  grants,  contracts,  price  supports,  and  cooperative 


1  P.L.  95-238  added  this  section.  It  should  be  designated  Sec.  210. 


60 


agreements  pursuant  to  this  Act  or  any  combination  thereof  for  the 
establishment  of  municipal  waste  reprocessing  demonstration  facili- 
ties. For  the  purpose  of  this  section  municipal  waste  shall  include  but 
not  be  limited  to  municipal  solid  waste,  sewage  sludge,  and  other  mu- 
nicipal organic  wastes. 

(2)  The  aggregate  amount  of  funds  available  for  grants,  contracts, 
price  supports,  and  cooperative  agreements  for  municipal  waste  re- 
processing demonstration  facilities  shall  not  exceed  $20,000,000  in  the 
fiscal  year  ending  September  30, 1978. 

(3)  For  purposes  of  this  section  the  term  "municipal'5  shall  include 
any  city,  town,  borough,  county,  parish,  district,  or  other  public  body 
created  by  or  pursuant  to  State  law. 

(4)  Municipal  waste  reprocessing  demonstration  facilities  estab- 
lished under  this  section  shall  be  owned  or  operated  (or  both  owned 
and  operated)  by  the  municipality  and  shall  involve  the  recovery  of 
energy  or  energy  intensive  products.  Such  facilities  may  be  established 
by  any  public  or  private  entity,  by  contract  or  otherwise,  as  may  be 
determined  by  the  local  government  which  will  own  or  operate  (or  both 
own  and  operate)  such  facilities  and  to  which  financial  support  is  pro- 
vided. The  Federal  share  for  any  such  facility  to  which  this  section 
applies  shall  not  exceed  75  per  centum  of  the  cost  of  such  facility,  and 
not  more  than  $40,000,000  in  Federal  funds  under  this  section  may  be 
used  for  the  construction  of  any  one  facility. 

(5)  The  Administrator  shall  promulgate  such  regulations  as  he 
deems  necessary,  pursuant  to  section  7  (a)  (4)  and  section  7(c)  (1)  and 
(6)  of  this  Act,  for  purposes  of  establishing  a  price  support  program 
for  revenue  producing  products  of  municipal  waste  reprocessing  dem- 
onstration facilities. 

(c)  (1)  The  Administrator  shall  consult  with  the  Environmental 
Protection  Agency  to  assure  that  the  provisions  of  section  8004  of  the 
Resource  Conservation  and  Recovery  Act  of  1976  (Public  Law  94-580) 
are  applied  in  carrying  out  this  section. 

(2)  Any  energy-related  research,  development,  or  demonstration 
project  for  the  conversion  (including  biocon version)  of  municipal 
waste  carried  out  by  the  Energy  Research  and  Development  Adminis- 
tration pursuant  to  this  or  any  other  Act  shall  be  administered  in 
accordance  with  the  May  7,  1976,  Interagency  Agreement  between  the 
Environmental  Protection  Agency  and  the  Energy  Research  and 
Development  Administration  on  the  development  of  energy  from 
solid  wastes;  and  specifically,  in  accordance  with  such  Agreement 
(A)  for  those  energy-related  projects  of  mutual  interest,  planning 
will  be  conducted  jointly  by  the  Environmental  Protection  Agency 
and  the  Energy  Research  and  Development  Administration,  follow- 
ing which  project  responsibility  will  be  assigned  to  one  agency;  (B) 
energy- related  aspects  of  projects  for  recovery  of  fuels  or  energy 
intensive  products  from  municipal  waste  as  defined  in  this  section 
shall  bo  the  responsibility  of  the  Energy  Research  and  Development 
Administration  including  energy-related  economic  and  institutional 
aspects;  and  (C)  the  Environmental  Protection  Agency  shall  retain 
responsibility  for  the  environmental  and  other  economic  and  institu- 
tional aspects  of  solid  waste  projects  and  for  assurance  that  such 
projects  are  consistent  with  any  applicable  suggested  guidelines  pub- 
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lished  pursuant  to  section  1008  of  the  Resource  Conservation  and 
Recovery  Act  of  1976  (Public  Law  94-580),  and  any  applicable  State 
or  regional  waste  management  plan. 

(d)  (1)  The  Administrator  shall  establish  such  guidelines  as  he 
deems  necessary  for  purposes  of  obtaining  pertinent  information  from 
municipalities  receiving  funding  under  this  section.  These  guidelines 
shall  include  but  not  be  limited  to  methods  of  assessment  and  evalu- 
aton  of  projects  authorized  under  this  section.  Such  assessments  and 
evaluations  shall  be  presented  by  the  Administrator  to  the  House 
Committee  on  Science  and  Technology  and  the  Senate  Committee  on 
Energy  and  Natural  Resources  upon  the  request  of  either  such 
committee. 

(2)  The  Administrator  shall  annually  submit  a  report  to  the  Con- 
gress concerning  the  actions  taken  or  not  taken  by  the  Administrator 
under  this  section  during  the  preceding  fiscal  year,  and  including  but 
not  limited  to  (A)  a  discussion  of  the  status  of  each  demonstration 
facility  and  related  facilities  financed  under  this  section,  including 
progress  made  in  the  development  of  such  facilities,  and  the  expected 
or  actual  production  from  each  such  facility  including  byproduct  pro- 
duction therefrom,  and  the  distribution  of  such  products  and  byprod- 
ucts. (B)  a  statement  of  the  financial  condition  of  each  such  dem- 
onstration facility.  (C)  data  concerning  the  environmental,  com- 
munity, and  health  and  safety  impacts  of  each  such  facility  and  the 
actions  taken  or  planned  to  prevent  or  mitigate  such  impacts,  (D)  the 
administrative  and  other  costs  incurred  by  the  Administrator  and 
other  Federal  agencies  in  carrying  out  this  program,  and  (E)  such 
other  data  as  may  be  helpful  in  keeping  Congress  and  the  public  fully 
and  currently  informed  about  the  program  authorized  by  this  section. 

(3)  The  annual  reports  required  by  this  subsection  shall  be  a  part 
of  the  annual  report  required  by  section  15  of  this  Act,  except  that  the 
matters  required  to  be  reported  by  this  subsection  shall  be  clearly  set 
out  and  identified  in  such  annual  reports.  Such  reports  shall  be  trans- 
mitted to  the  Speaker  of  the  House  of  Representatives  and  the  House 
Committee  on  Science  and  Technology  and  to  the  President  of  the 
Senate  and  the  Senate  Committee  on  Energy  and  Natural  Resources. 

(e)  Xo  part  of  the  program  authorized  by  this  section  shall  be 
transferred  to  any  other  agency  or  authority,  except  pursuant  to  Act 
of  Congress  enacted  after  the  date  of  the  enactment  of  this  section. 

(f)  Nothing  in  this  section  shall  be  construed  as  abrogating  any 
obligations  of  any  municipality  receiving  financial  assistance  pursuant 
to  this  section  to  comply  with  Federal  and  State  environmental,  land 
use,  water,  and  health  and  safety  laws  and  regulations  or  to  obtain 
applicable  Federal  and  State  permits,  licenses,  and  certificates. 
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ENERGY  TAX  ACT  OF  1978 


An  Act 

Nov.  9.  1978  To  provide  tax  incentives  for  the  production  and  conservation  of  energy,  and  for 
[H.R.  5263]  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Energy  Tax  Act  United  States  of  America  in  Congress  assembled,  That  (a)  item  912.05 
of  1978  of  the  Appendix  to  the  Tariff  Schedules  of  the  United  States  (19 

B.cyclc  parts,        U.S.C.  1202)  is  amended— 

19USC  1202°n'  h7  mserting  "i  and  Parts  thereof  immediately  after  "Gen- 

erator lighting  sets  for  bicvcles";  and 

(2)  by  striking  out  "12/31/76"  and  inserting  in  lieu  thereof 
"6/30/80". 

26  USC  1  note.      SECTION  1.  SHORT  TITLE;  ETC 

(a)  Short  Title. — This  Act  may  be  cited  as  the  "Energy  Tax  Act 
of  1978". 

(b)  Amendment  of  1954  Code. — Except  as  otherwise  expressly  pro- 
vided, whenever  in  this  Act  an  amendment  or  repeal  is  expressed  in 
terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 
the  reference  shall  be  considered  to  be  made  to  a  section  or  other  pro- 

26  USC  1.  vision  of  the  Internal  Revenue  Code  of  1954. 

(c)  Table  of  Contents. — 

Sec.  1.  Short  title ;  etc. 

TITLE  I— RESIDENTIAL  ENERGY  CREDIT 
Sec.  101.  Residential  energy  credit 

TITLE  II— TRANSPORTATION 
Past  I — Gas  Guzzxee  Tax 

Sec.  201.  Gas  guzzler  tax. 

Past  II — Motor  Fuels 

Sec.  221.  Exemption  from  motor  fuels  excise  taxes  for  certain  alcohol  fuels. 
Sec.  222.  Denial  of  credit  or  refund  for  nonbusiness  nonhighway  use  of  gasoline, 
special  motor  fuels,  and  lubricating  oiL 

Past  III — Provisions  Related  to  Buses 

Sec.  23L  Removal  of  excise  tax  on  buses. 
Sec.  232.  Removal  of  excise  tax  on  bus  parts. 

Sec.  233.  Removal  of  excise  tax  on  fuel,  oil,  and  tires  used  in  connection  with 
intercity,  local,  and  school  buses. 

Part  IV — Incentives  fob  Van  Pooling 

Sec.  241.  Full  investment  credit  for  certain  commuter  vehicles. 
Sec  242.  Exclusion  from  gross  Income  of  value  of  qualified  transportation  pro- 
vided by  employer. 

TITLE  III— CHANGES  IN  BUSINESS  INVESTMENT  CREDIT  TO  ENCOUR- 
AGE CONSERVATION  OF,  OR  CONVERSION  FROM,  OIL  AND  GAS  OR  TO 
ENCOURAGE  NEW  ENERGY  TECHNOLOGY 

Sec.  301.  Changes  in  business  investment  credit 


(66) 


66 


TITLE  IV— MISCELLANEOUS  PROVISIONS 

Sec  401.  Treatment  of  Intangible  drilling  costs  for  purposes  of  the  minimum  tax. 
Sec.  402.  Option  to  deduct  intangible  drilling  costs  in  tbe  case  of  geothennal 
deposits. 

Sec  403.  Depletion  for  geothennal  deposits  and  natural  gas  from  geopressurised 
brine. 

Sec  404.  Re  re  fined  lubricating  oiL 

TITLE  I— RESIDENTIAL  ENERGY  CREDIT 

SEC  101.  RESIDENTIAL  ENERGY  CREDIT. 

(a)  General  Rule. — Subpart  A  of  part  IV  of  subchapter  A  of 
chapter  1  (relating  to  credits  allowable)  is  amended  by  inserting  after 
section  44B  the  following  new  section : 

-SEC  44C  RESIDENTIAL  ENERGY  CREDIT.  26  USC  44C 

"(a)  General  Rule. — In  the  case  of  an  individual,  there  shall  be 
allowed  as  a  credit  against  the  tax  imposed  by  this  chapter  for  the 
taxable  year  an  amount  equal  to  the  sum  of — 

"  ( 1 )  the  qualified  energy  conservation  expenditures,  plus 
"  (2)  the  qualified  renewable  energy  source  expenditures. 
"(b)  Qualified  Expenditures. — For  purposes  of  subsection  (a) — 
"  ( 1 )  Energy  conservation. — In  the  case  of  any  dwelling  unit, 
the  qualified  energy  conservation  expenditures  are  15  percent  of 
so  much  of  the  energy  conservation  expenditures  made  by  the  tax- 
payer during  the  taxable  year  with  respect  to  such  unit  as  does 
not  exceed  $2,000. 

"(2)  Renewable  energy  source. — In  the  case  of  any  dwelling 
unit,  the  qualified  renewable  energy  source  expenditures  are  the 
following  percentages  of  the  renewable  energy  source  expendi- 
tures made  by  the  taxpayer  during  the  taxable  year  with  respect  to 
such  unit : 

"(A)  30  percent  of  so  much  of  such  expenditures  as  does 
not  exceed  $2,000,  plus 

"(B)  20  percent  of  so  much  of  such  expenditures  as  exceeds 
$2,000  but  does  not  exceed  $10,000. 

"(3)  Prior  expenditures  by  taxpayer  on  same  residence 
taken  into  account. — If  for  any  prior  year  a  credit  was  allowed 
to  the  taxpayer  under  this  section  with  respect  to  any  dwelling 
unit  by  reason  of  energy  conservation  expenditures  or  renewable 
energy  source  expenditures,  paragraph  (1)  or  (2)  (whichever 
is  appropriate)  shall  be  applied  for  the  taxable  year  with  respect 
to  such  dwelling  unit  by  reducing  each  dollar  amount  contained 
in  such  paragraph  by  the  prior  year  expenditures  taken  into 
account  under  such  paragraph. 

"(4)  Minimum  dollar  amount. — No  credit  shall  be  allowed 
under  this  section  with  respect  to  any  return  for  any  taxable  year 
if  the  amount  which  would  (but  for  this  paragraph)  be  allowed 
with  respect  to  such  return  is  less  than  $10. 

"(5)  Application  with  other  credits. — The  credit  allowed  by 
subsection  (a)  shall  not  exceed  the  tax  imposed  by  this  chapter 
for  the  taxable  year,  reduced  by  the  sum  of  the  credits  allowable 
under  a  section  of  this  subpart  having  a  lower  number  or  letter 
designation  than  this  section,  other  than  credits  allowable  by 
sections  31, 39,  and  43.  26  USC  31,  39, 
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"(6)  Carryover  or  united  credit. — 

"(A)  In  general,— If  the  credit  allowable  under  subsec- 
tion (a)  for  any  taxable  year  exceeds  the  limitation  imposed 
by  paragraph  (5)  for  such  taxable  year,  such  excess  shall  be 
carried  to  the  succeeding  taxable  year  and  added  to  the  credit 
allowable  under  subsection  (a)  for  such  succeeding  taxable 
year. 

"(B)    NO  CARRYOVER  TO  TAXABLE   YEARS   BEGINNING  AFTER 

December  3i,  1987. — No  amount  may  be  carried  under  sub- 
paragraph (A)  to  any  taxable  year  beginning  after  Decem- 
ber 31,  1987. 

(c)  Definitions  and  Special  Rules. — For  purposes  of  this 
ion — 

"■(1)  Energy  conservation  expenditures. — The  term  'energy 
conservation  expenditure'  means  an  expenditure  made  on  or  after 
April  20. 1977,  by  the  taxpayer  for  insulation  or  any  other  energy- 
conserving  component  (or  for  the  original  installation  of  such 
insulation  or  other  component)  installed  in  or  on  a  dwelling 
unit — 

"(A)  which  is  located  in  the  United  States, 
"(B)  which  is  used  by  the  taxpayer  as  his  principal 
residence,  and 

"(C)  the  construction  of  which  was  substantiallv  completed 
before  April  20,  1977. 
"(2)  Renewable  energy  source  expenditure. — 

"(A)  In  general. — The  term  'renewable  energy  source 
expenditure'  means  an  expenditure  made  on  or  after  April  20, 
1977,  by  the  taxpayer  for  renewable  energy  source  property 
installed  in  connection  with  a  dwelling  unit — 

"(i)  which  is  located  in  the  United  States,  and 
"(ii)  which  is  used  by  the  taxpayer  as  his  principal 
residence. 

"(B)  Certain  labor  costs  included. — The  term  'renew- 
able energy  source  expenditure'  includes  expenditures  for 
labor  costs  properly  allocable  to  the  onsite  preparation, 
assembly,  or  original  installation  of  renewable  energy  source 
property. 

"(C)  Swimming  pool,  etc.,  used  as  storage  medium. — The 
term  'renewable  energy  source  expenditure'  does  not  include 
any  expenditure  properly  allocable  to  a  swimming  pool  used 
as  an  energy  storage  medium  or  to  any  other  energy  storage 
medium  which  has  a  primary  function  other  than  the  function 
of  such  storage. 
"(3)  Insulation. — The  term  'insulation'  means  any  item— 

"(A)  which  is  specifically  and  primarily  designed  to  reduce 
when  installed  in  or  on  a  dwelling  (or  water  heater)  the  heat 
loss  or  gain  of  such  dwelling  (or  water  heater), 

"(B)  the  original  use  of  which  begins  with  the  taxpayer, 

"(C)  which  can  reasonably  be  expected  to  remain  in  opera- 
tion for  at  least  3  years,  and 

"(D)  which  meets  the  performance  and  quality  standards 
(if  any)  which — 

"(i)  have  been  prescribed  by  the  Secretary  by  regu- 
lations, and 

"(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
item. 
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"(4)  Other  energy-conserving  component. — The  term  'other 
energy-conserving  component'  means  any  item  (other  than  insu- 
lation)— 

"(A)  which  is — 

"(i)  a  furnace  replacement  burner  designed  to  achieve 
a  reduction  in  the  amount  of  fuel  consumed  as  a  result  of 
increased  combustion  efficiency, 

"(ii)  a  device  for  modifying  flue  openings  designed  to 
increase  the  efficiencv  of  operation  of  the  heating  system, 
"(iii)  an  electrical  or  mechanical  furnace  ignition  sys- 
tem, which  replaces  a  gas  pilot  light, 

"(iv)  a  storm  or  thermal  window  or  door  for  the 
exterior  of  the  dwelling, 

"(v)  an  automatic  energy-saving  setback  thermostat, 
"  ( vi )  caulking  or  weatherstripping  of  an  exterior  door 
or  window, 

"  (vii)  a  meter  which  displays  the  cost  of  energy  usage, 
or 

"(viii)  an  item  of  the  kind  which  the  Secretary  speci- 
fies t>y  regulations  as  increasing  the  energy  efficiency  of 
the  dwelling, 

"(B)  the  original  use  of  which  begins  with  the  taxpayer, 
"(C)  which  can  reasonably  be  expected  to  remain  in  opera- 
tion for  at  least  3  years,  and 

"(D)  which  meets  the  performance  and  quality  standards 
(if  any^  which — 

"(i)  have  been  prescribed  by  the  Secretaiy  by  regula- 
tions, and 

"(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
item. 

"(5)  Renewable  energy  source  property. — The  term  'renew- 
able energy  source  property'  means  property — 

"(A)  which,  when  installed  in  connection  with  a  dwelling, 
transmits  or  uses — 

"(i)  solar  energy,  energy  derived  from  the  geothermal 
deposits  (as  defined  in  section  613(e)  (3)),  or  any  other 
form  of  renewable  energy  which  the  Secretary  specifies 
by  regulations,  for  the  purpose  of  heating  or  cooling  such 
dwelling  or  providing  hot  water  for  use  within  such 
dwelling,  or 

"(ii)  wind  energy  for  nonbusiness  residential  purposes, 
"(B^  the  original  use  of  which  begins  with  the  taxpayer, 
"(C)  which  can  reasonably  be  expected  to  remain  in 
operation  for  at  least  5  years,  and 

"(D)  which  meets  the  performance  and  quality  standards 
(if  any)  which — 

"(i)  have  been  prescribed  by  the  Secretary  by  regula- 
tions, and 

"(ii)  are  in  effect  at  the  time  of  the  acquisition  of  the 
property. 
"(6)  Regulations. — 

"(A)  Criteria;  certification  procedures. — The  Secre- 
tary shall  by  regulations — 

"(i)  establish  the  criteria  which  are  to  be  used  in  (I) 
prescribing  performance  and  quality  standards  under 
paragraphs  (3),  (4),  and  (5),  or  (II)  specifying  any 
item  under  paragraph  (4)(A)(viiH  or  any  form  of 
renewable  energy  under  paragraph  (5)  (A)  (i),and 
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"(ii)  establish  a  procedure  under  which  a  manufac- 
turer of  an  item  may  request  the  Secretary  to  certify  that 
the  item  will  be  treated,  for  purposes  of  this  section,  as 
insulation,  an  energy-conserving  component,  or  renew- 
able energy  source  property. 
"(B)  Consultation. — Performance  and  quality  standards 
regulations  and  other  regulations  shall  be  prescribed  by  the 
Secretary  under  paragraphs  (3),  (4),  and  (5)  and  under  this 
paragraph  only  after  consultation  with  the  Secretary  of 
Energy,  the  Secretary  of  Housing  and  Urban  Development, 
and  other  appropriate  Federal  officers. 
"(7)  When  expenditures  made;  amount  of  expenditures. — 
"(A)"  In  general. — Except  as  provided  in  subparagraph 
(B),  an  expenditure  with  respect  to  an  item  shall  be  treated 
as  made  when  original  installation  of  the  item  is  completed. 

"(B)  Renewable  energy  source  expenditures. — In  the 
case  of  renewable  energy  source  expenditures  in  connection 
with  the  construction  or  reconstruction  of  a  dwelling,  such 
expenditures  shall  be  treated  as  made  when  the  original  use 
of  the  constructed  or  reconstructed  dwelling  by  the  taxpayer 
begins. 

"(C)  Amount. — The  amount  of  any  expenditure  shall  be 
the  cost  thereof. 

"(D)  Allocation  in  certain  cases. — If  less  than  80  per- 
cent of  the  use  of  an  item  is  for  nonbusiness  residential  pur- 
poses, only  that  portion  of  the  expenditures  for  such  item 
which  is  properly  allocable  to  use  for  nonbusiness  residential 
purposes  shall  be  taken  into  account.  For  purposes  of  this 
subparagraph,  use  for  a  swimming  pool  shall  be  treated  as 
use  which  is  not  for  residential  purposes. 
"(8)  Principal  residence. — The  determination  of  whether  or 
not  a  dwelling  unit  is  a  taxpayer's  principal  residence  shall  be 
26  USC  1034.  made  under  principles  similar  to  those  applicable  to  section  1034, 

except  that — 

"(A)  no  ownership  requirement  shall  be  imposed,  and 
"(B)  the  period  for  which  a  dwelling  is  treated  as  the 
principal  residence  of  the  taxpayer  shall  include  the  30-day 
period  ending  on  the  first  day  on  which  it  would  (but  for 
this  subparagraph)  be  treated  as  his  principal  residence. 
"(d)  Special  Rules. — For  purposes  of  this  section — 

"  (1 )  Dollar  amounts  in  case  of  joint  occupancy. — In  the  case 
of  any  dwelling  unit  which  is  jointly  occupied  and  used  during 
any  calendar  year  as  a  principal  residence  by  2  or  more  indi- 
viduals^— 

"(A)  the  amount  of  the  credit  allowable  under  subsection 
(a)  by  reason  of  energy  conservation  expenditures  or  by 
reason  of  renewable  energy  source  expenditures  (as  the  case 
may  be)  made  during  such  calendar  year  by  any  of  such 
individuals  with  respect  to  such  dwelling  unit  shall  be  deter- 
mined by  treating  all  of  such  individuals  as  one  taxpayer 
whose  taxable  year  is  such  calendar  year;  and 

"(B)  there  shall  be  allowable  with  respect  to  such  expendi- 
tures to  each  of  such  individuals  a  credit  under  subsection  (a) 
for  the  taxable  year  in  which  such  calendar  year  ends  in  an 
amount  which  bears  the  same  ratio  to  the  amount  determined 
under  subparagraph  (A)  as  the  amount  of  such  expenditures 
made  by  such  individual  during  such  calendar  year  bears  to 
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the  aggregate  of  such  expenditures  made  by  all  of  such  indi- 
viduals during  such  calendar  year. 
"(2)  Tenant-stockholder  in  cooperative  housing  corpora- 
tion.— In  the  case  of  an  individual  who  is  a  tenant-stockholder 
(as  defined  in  section  216)  in  a  cooperative  housing  corporation  26  USC  216. 
(as  defined  in  such  section),  such  individual  shall  be  treated  as 
having  made  his  tenant-stockholder's  proportionate  share  (as 
defined  in  section  216(b)(3))  of  any  expenditures  of  such 
corporation. 

"(3)  Condominiums. — 

"(A)  In  general. — In  the  case  of  an  individual  who  is  a 
member  of  a  condominium  management  association  with 
respect  to  a  condominium  which  he  owns,  such  individual 
shall  be  treated  as  having  made  his  proportionate  share  of 
any  expenditures  of  such  association. 

"(B)  Condominium  management  association. — For  pur- 
poses of  this  paragraph,  the  term  'condominium  management 
association'  means  an  organization  which  meets  the  require- 
ments of  paragraph  (1)  of  section  528(c)  (other  than  sub-  26  USC  52a 
paragraph  (E)  thereof)  with  respect  to  a  condominium 
project  substantially  all  of  the  units  of  which  are  used  as 
residences. 

"(4)  1977  EXPENDITURES  ALLOWED  FOR  197  8. — 

"(A)    NO  CREDIT  FOR  TAXABLE   TEARS   BEGINNING  BEFORE 

1978. — No  credit  shall  be  allowed  under  this  section  for  any 
taxable  year  beginning  before  January  1, 1978. 

"(B)  1977  expenditures  allowed  for  1978. — In  the  case  of 
the  taxpayer's  first  taxable  year  beginning  after  December  31, 
1977,  this  section  shall  be  applied  by  taking  into  account  the 
period  beginning  April  20, 1977,  and  ending  on  the  last  day  of 
such  first  taxable  year. 
"(e)  Basis  Adjustments. — For  purposes  of  this  subtitle,  if  a  credit 
is  allowed  under  this  section  for  any  expenditure  with  respect  to  any 
property,  the  increase  in  the  basis  of  such  property  which  would  (but 
tor  this  subsection)  result  from  such  expenditure  shall  be  reduced  by 
the  amount  of  the  credit  so  allowed. 

"(f)  Termination. — This  section  shall  not  apply  to  expenditures 
made  after  December  31, 1985." 

(b)  Technical  and  Clerical  Amendments. — 

(1)  The  table  of  sections  for  subpart  A  of  part  IV  of  subchap- 
ter A  of  chapter  1  is  amended  by  inserting  after  the  item  relating 
to  section  44B  the  following  new  item : 

"Sec.  44C.  Residential  energy  credit" 

(2)  Subsection  (c)  of  section  56  (defining  regular  tax  deduc-   26  USC  56. 
tion)  is  amended  by  striking  out  "credits  allowable  under — "  and 

all  that  follows  and  inserting  in  lieu  thereof  "credits  allowable 
under  subpart  A  of  part  IV  other  than  under  sections  31,  39,  and 

43."  26  USC  31,  39, 

(3)  Subsection  (a)  of  section  1016  (relating  to  adjustments  to  S'ncr  mi* 
basis)  is  amended  by  inserting  after  paragraph  (20)  the  follow-  26  usc  1016' 
ing  new  paragraph : 

"(21)  to  the  extent  provided  in  section  44C(e),  in  the  case  of 
property  with  respect  to  which  a  credit  has  been  allowed  under 
section  44C;". 
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26  USC  6096.  (4)  Subsection  (l>)  of  section  6096  (relating  to  designation  of 

income  tax  payments  to  Presidential  Election  Campaign  Fund) 
is  amended  by  striking  out  "and  44B"'  and  inserting  in  lieu  thereof 
"44B,and  44C". 

26  USC  44C  (c)  Effective  Date. —  The  amendments  made  by  this  section  shall 

note.  apply  to  taxable  years  ending  on  or  after  April  20, 1977. 

TITLE  II— TRANSPORTATION 


PART  I— GAS  GUZZLER  TAX 


SEC  201.  GAS  GUZZLER  TAX. 

(a)  General  Rule. — Part  I  of  subchapter  A  of  chapter  32  (relat- 
ing to  motor  vehicleexcise  taxes)  is  amended  by  adding  at  the  end 
thereof  the  following  new  section : 
26  USC  4064.        "SEC  4064.  GAS  GUZZLER  TAX. 

"(a)  Imposition  of  Tax. — There  is  hereby  imposed  on  the  sale  by 
the  manufacturer  of  each  automobile  a  tax  determined  in  accordance 
with  the  following  tables  : 

"(1)  In  the  case  of  a  1980  model  year  automobile : 


"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  15   0 

At  least  14  but  less  than  15   $200 

At  least  13  but  less  than  14   300 

Less  than  13   550 

"  (2)  In  the  case  of  a  1981  model  year  automobile : 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  17   0 

At  least  16  but  less  than  17   $200 

At  least  15  but  less  than  16   350 

At  least  14  but  less  than  15   450 

At  least  13  but  less  than  14   550 

Less  than  13   650 

"(3)  In  the  case  of  a  1982  model  year  automobile: 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  18.5   0 

At  least  17.5  but  less  than  18.5   $200 

At  least  16.5  but  less  than  17.5   350 

At  least  15.5  but  less  than  16.5   450 

At  least  14.5  but  less  than  15.5   600 

At  least  13.5  but  less  than  14.5   750 

At  least  12.5  but  less  than  13.5   950 

Less  than  12.5   1,200 

"  (4)  In  the  case  of  a  1983  model  year  automobile : 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  19   0 

At  least  18  but  less  than  19   $350 

At  least  17  but  less  than  18   500 

At  least  16  but  less  than  17   650 

At  least  15  but  less  than  16   800 

At  least  14  but  less  than  15  1,  000 

At  least  13  but  less  than  14  1, 250 

Less  than  13  1,550 
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"  (5)  In  the  case  of  a  1984  model  year  automobile : 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  19.5   0 

At  least  18.5  but  less  than  19.5   $450 

At  least  17.5  but  less  than  18.5   600 

At  least  16.5  but  less  than  17.5   750 

At  least  15.5  but  less  than  16.5   950 

At  least  14.5  but  less  than  15.5  1, 150 

At  least  13.5  but  less  than  14.5  1,  450 

At  least  12.5  but  less  than  13.5  1,  750 

Less  than  12.5  2, 150 

"  (6)  In  the  case  of  a  1985  model  year  automobile : 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  21   0 

At  least  20  but  less  than  21   $500 

At  least  19  but  less  than  20   600 

At  least  18  but  less  than  19   800 

At  least  17  but  less  than  18  1,  000 

At  least  16  but  less  than  17  1,  200 

At  least  15  but  less  than  16  1.  500 

At  least  14  but  less  than  15  1,  800 

At  least  13  but  less  than  14  2,  200 

Less  than  13  2,  650 

"  ( 7 )  In  the  case  of  a  1986  or  later  model  year  automobile : 

"If  the  fuel  economy  of  the  model 

type  in  which  the  automobile  falls  is:  The  tax  is: 

At  least  22.5   0 

At  least  21.5  but  less  than  22.5   $500 

At  least  20.5  but  less  than  21.5   650 

At  least  19.5  but  less  than  20.5   850 

At  least  18.5  but  less  than  19.5  1,  050 

At  least  17.5  but  less  than  18.5  1,  300 

At  least  16.5  but  less  than  17.5  1,  500 

At  least  15.5  but  less  than  16.5  1,  850 

At  least  14.5  but  less  than  15.5  2,  250 

At  least  13.5  but  less  than  14.5  2,  700 

At  least  12.5  but  less  than  13.5  3,  200 

Less  than  12.5  3,  850 

(b)  Definitions. — For  purposes  of  this  section — 
"(1)  Automobile. — 

"(A)  In  general. — The  term  'automobile'  means  any 
4-wheeled  vehicle  propelled  by  fuel — 

"(i)  which  is  manufactured  primarily  for  use  on 
public  streets,  roads,  and  highways  (except  any  vehicle 
operated  exclusively  on  a  rail  or  rails) ,  and 

"(ii)  which  is  rated  at  6.000  pounds  gross  vehicle 
weight  or  less. 
"(B)  Exception  for  certain  vehicles. — The  term  'automo- 
bile' does  not  include  any  vehicle  which  is  treated  as  a  non- 
passenger  automobile  under  the  rules  which  were  prescribed 
by  the  Secretary  of  Transportation  for  purposes  of  section 
501  of  the  Motor  Vehicle  Information  and  Cost  Savings  Act 
(15  U.S.C.  2001)  and  which  were  in  effect  on  the  date  of  the 
enactment  of  this  section. 

"(C)  Exception  for  emergency  vehicles. — The  term 
'automobile'  does  not  include  any  vehicle  sold  for  use  and 
used — 

"(i)  as  an  ambulance  or  combination  ambulance- 
hearse, 

"  (ii)  by  the  United  States  or  by  a  State  or  local  govern- 
ment for  police  or  other  law  enforcement  purposes,  or 
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"(iii)  for  other  emergency  uses  prescribed  by  the 
Secretary  by  regulations. 

"(2)  Fuel  economy.— The  term  'fuel  economy'  means  the 
average  number  of  miles  traveled  by  an  automobile  per  gallon  of 
gasoline  (or  equivalent  amount  of  other  fuel)  consumed,  as  deter- 
mined by  the  EPA  Administrator  in  accordance  with  procedures 
established  under  subsection  (c). 

"(3)  Model  ttpe.— The  term  'model  type'  means  a  particular 
class  of  automobile  as  determined  by  regulation  by  the  EPA 
Administrator. 

"(4)  Model  year. — The  term  'model  year',  with  reference  to 
any  specific  calendar  year,  means  a  manufacturer's  annual  pro- 
duction period  (as  determined  by  the  EPA  Administrator)  which 
includes  Januar}'  1  of  such  calendar  year.  If  a  manufacturer  has 
no  annual  -production  period,  the  term  'model  year'  means  the 
calendar  year. 

''(5)  Manufacturer. — The  term  'manufacturer'  includes  a  pro- 
ducer or  importer. 

"(6)  EPA  administrator.— The  term  'EPA  Administrator' 
means  the  Administrator  of  the  Environmental  Protection 
Agency. 

"(7)  Fuel. — The  term  'fuel'  means  gasoline  and  diesel  fuel. 
The  Secretary  (after  consultation  with  the  Secretary  of  Trans- 
portation) may,  by  regulation,  include  any  product  of  petroleum 
or  natural  gas  within  the  meaning  of  such  term  if  he  determines 
that  such  inclusion  is  consistent  with  the  need  of  the  Nation  to 
conserve  energy. 

"(c)  Determination  of  Fuel  Economy. — For  purposes  of  this 
section — 

"(1)  In  general. — Fuel  economy  for  any  model  type  shall  be 
measured  in  accordance  with  testing  and  calculation  procedures 
established  by  the  EPA  Administrator  by  regulation.  Procedures 
so  established  shall  be  the  procedures  utilized  by  the  EPA 
Administrator  for  model  year  1975  (weighted  55  percent  urban 
cycle,  and  45  percent  highway  cycle),  or  procedures  which  yield 
comparable  results.  Procedures  under  this  subsection,  to  the  extent 
practicable,  shall  require  that  fuel  economy  tests  be  conducted  in 
conjunction  with  emissions  tests  conducted  under  section  206  of 
42  USC  7540.  the  Clean  Air  Act.  The  EPA  Administrator  shall  report  any 

measurements  of  fuel  economy  to  the  Secretary. 

"(2)  Special  rule  for  fuels  other  than  gasoline. — The  EPA 
Administrator  shall  by  regulation  determine  that  quantity  of  any 
other  fuel  which  is  the  equivalent  of  one  gallon  of  gasoline. 

"  (3)  Time  by  which  regulations  must  be  issued. — Testing  and 
calculation  procedures  applicable  to  a  model  year,  and  any  amend- 
ment to  such  procedures  (other  than  a  technical  or  clerical  amend- 
ment), shall  be  promulgated  not  less  than  12  months  before  the 
model  year  to  which  such  procedures  apply. 
"(d)  Special  Rules  for  Small  Manufacturers. — 

"(1)  In  general. — If,  on  the  application  of  a  small  manufac- 
turer, the  Secretary  determines  that  it  is  not  feasible  for  such 
manufacturer  to  meet  the  tax-free  fuel  economy  level  for  the 
model  year  with  respect  to  all  automobiles  produced  by  such 
manufacturer  or  with  respect  to  a  model  type  produced  by  such 
manufacturer,  the  Secretary  may  by  regulation  prescribe  an 
alternate  rate  schedule  for  such  model  year  for  all  automobiles 
produced  by  such  manufacturer  or  for  such  model  type,  as  the 
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case  may  be.  The  alternate  rate  schedule  shall  be  based  on  the 
maximum  feasible  fuel  economy  level  which  such  manufacturer 
can  meet  for  such  model  year  with  respect  to  all  automobiles  or 
with  respect  to  such  model  type,  as  the  case  may  be. 

"(2)  Application  to  include  necessary  information. — An 
application  under  this  subsection  for  any  model  year  shall  contain 
such  information  as  the  Secretary  may  by  regulations  prescribe. 

"(3)  Determinations  to  be  made  only  after  consultation. — 
Determinations  under  paragraph  (1)  shall  be  made  by  the  Secre- 
tary only  after  consultation  with  the  Secretary  of  Energy,  the 
Secretary  of  Transportation,  and  other  appropriate  Federal 
officers. 

"(4)  Small  manufacturer  defined. — 

"(A)  In  general. — For  purposes  of  this  subsection,  the 
term  'small  manufacturer'  means  any  manufacturer — 

"(i)  who  manufactured  (whether  or  not  in  the  United 
States)  fewer  than  10,000  automobiles  in  the  second 
model  year  preceding  the  model  year  for  which  the  deter- 
mination under  paragraph  ( 1 )  is  being  made,  and 

"(ii)  who  can  reasonably  be  expected  to  manufacture 
(whether  or  not  in  the  United  States)  fewer  than  10,000 
automobiles  in  the  model  year  for  which  the  determina- 
tion under  paragraph  (1)  is  being  made. 
"(B)  Special  rules. — For   purposes  of  subparagraph 
(A)  — 

"(i)  Manufacturer  of  automobiles  produced  abroad 
determined  with  out  regard  to  importation. — The 
meaning  of  the  term  'manufacturer'  shall  be  determined 
without  regard  to  subsection  (b)  (5). 

"(ii)  Controlled  groups. — Persons  who  are  members 
of  the  same  controlled  group  of  corporations  shall  be 
treated  as  one  manufacturer.  For  purposes  of  the  pre- 
ceding sentence,  the  term  'controlled  group  of  corpora- 
tions' has  the  meaning  given  to  such  term  by  section 
1563(a)  ;  except  that  'more  than  50  percent'  shall  be  sub-  26  USC  1563. 
stituted  for  'at  least  80  percent'  each  place  it  appears  in 
section  1563(a)." 

(b)  Reduction  in  Basis  of  Automobile  on  Which  Gas  Guzzler 

Tax  Was  Imposed. — Section  1016  (relating  to  adjustments  to  basis)  is  26  USC  1016. 
amended  by  redesignating  subsection  (d)  as  subsection  (e)  and  by 
inserting  after  subsection  (c)  the  following  new  subsection: 

"(d)  Reduction  in  Basis  of  Automobile  on  Which  Gas  Guzzler 
Tax  Was  Imposed. — If — 

"(1)  the  taxpayer  acquires  any  automobile  with  respect  to 
which  a  tax  was  imposed  by  section  4064,  and 

"  (2)  the  use  of  such  automobile  by  the  taxpayer  begins  not  more 
than  1  year  after  the  date  of  the  first  sale  for  ultimate  use  of  such 
automobile, 

the  basis  of  such  automobile  shall  be  reduced  by  the  amount  of  the  tax 
imposed  by  section  4064  with  respect  to  such  automobile.  In  the  case 
of  importation,  if  the  date  of  entry  or  withdrawal  from  warehouse  for 
consumption  is  later  than  the  date  of  the  first  sale  for  ultimate  use. 
such  later  date  shall  be  substituted  for  the  date  of  such  first  sale  in  the 
preceding  sentence." 

(c)  Denial  of  Certain  Exemptions  and  Refunds. — 

(1)  Tax-free  sales. — Subsection  (a.)  of  section  4221  (relating   26  USC  4221. 
to  certain  tax-free  sales)  is  amended  Dy  adding  at  the  end  thereof 
the  following  new  sentence : 
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"Paragraphs  (4)  and  (5)  shall  not  apply  to  the  tux  imposed  by  section 
4064." 

26  USC  4293.  (2)  United  states  and  possessions.— Section  4293  (relating  to 

exemption  for  United  States  and  possessions)  is  amended  by 
striking  out  "tax  imposed  by  section  4121"  and  inserting  in  lieu 
thereof  "taxes  imposed  by  sections  4064  and  4121". 

(3)  Denial  of  refunds  for  certain  uses. — Paragraph  (2)  of 

26  USC  6416.  section  6416(b)  (relating  to  tax  payments  considered  overpay- 

ments in  the  case  of  specified  uses  and  resales)  is  amended  by  add- 
ing at  the  end  thereof  the  following  new  sentence  : 
"Subparagraphs  (C)  and  (I))  shall  not  apply  in  the  case  of  any 
tax  paid  under  section  4064". 

(d)  Patment  of  Tax  in  Case  of  Leased  Automobiles. — Section 
26  USC  4217.       4217  (relating  to  leases)  is  amended  by  adding  at  the  end  thereof  the 

following  new  subsection: 

"(e)  Leases  of  Automobiles  Subject  to  Gas  Guzzler  Tax. — 

(1)  In  general. — In  the  case  of  the  lease  of  an  automobile  the 
sale  of  which  by  the  manufacturer  would  be  taxable  under  section 
4064,  the  foregoing  provisions  of  this  section  shall  not  apply,  but, 
for  purposes  of  this  chapter — 

"(A)  the  first  lease  of  such  automobile  by  the  manufac- 
turer shall  be  considered  to  be  a  sale,  and 

"(B)  any  lease  of  such  automobile  by  the  manufacturer 
after  the  first  lease  of  such  automobile  shall  not  be  considered 
to  be  a  sale. 

"  (2)  Patment  of  tax. — In  the  case  of  a  lease  described  in  para- 
graph (1)  (A)  — 

"(A)  there  shall  be  paid  by  the  manufacturer  on  each  lease 
payment  that  portion  of  the  total  gas  guzzler  tax  which  bears 
the  same  ratio  to  such  total  gas  guzzler  tax  as  such  payment 
bears  to  the  total  amount  to  be  paid  under  such  lease, 

"(B)  if  such  lease  is  canceled,  or  the  automobile  is  sold  or 
otherwise  disposed  of,  before  the  total  gas  guzzler  tax  is  pay- 
able, there  shall  be  paid  by  the  manufacturer  on  such  cancel- 
lation, sale,  or  disposition  the  difference  between  the  tax 
imposed  under  subparagraph  (A)  on  the  lease  payments  and 
the  total  gas  guzzler  tax,  and 

"(C)  if  the  automobile  is  sold  or  otherwise  disposed  of 
after  the  total  gas  guzzler  tax  is  payable,  no  tax  shall  be 
imposed  under  section  4064  on  such  sale  or  disposition. 
"(3)  Definitions. — For  purposes  of  this  subsection — 

"  ( A)  Manufacturer. — The  term  'manufacturer  includes  a 
producer  or  importer. 

"(B)  Total  gas  guzzler  tax. — The  term  'total  gas  guzzler 
tax'  means  the  tax  imposed  by  section  4064,  computed  at  the 
rate  in  effect  on  the  date  of  the  first  lease." 

(e)  Authority  to  Extend  Registration  System  to  Exemption  of 
26  USC  4222.       Emergency  Vehicles. — Subsection  (d)  of  section  4222  (relating  to 

registration  in  the  case  of  certain  other  exemptions)  is  amended  by 
inserting  "4064(b)  (1)  (C),"  after  "4063(b),". 

(f )  Clerical  Amendment. — The  table  of  sections  for  part  I  of  sub- 
chapter A  of  chapter  32  is  amended  by  adding  at  the  end  thereof  the 
following  new  item: 

"Sec.  4064.  Gas  guzzler  tax." 
26  USC  4064  (g)  Effective  Date. — The  amendments  made  by  this  section  shall 

note-  aPPb"  with  respect  to  1980  and  later  model  year  automobiles  (as 

26  USC  4064.        defined  in  section  4064  (b)  of  the  Internal  Revenue  Code  of  1954) . 
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PART  II— MOTOR  FUELS 

SEC.  221.  EXEMPTION  FROM  MOTOR  FUELS  EXCISE  TAXES  FOR  CER- 
TAIN ALCOHOL  FUELS. 

(a)  Gasoline  Mixed  With  Alcohol. — 

(1)  In  general. — Section  4081  (relating  to  imposition  of  tax   26  USC  4081. 
on  gasoline)  is  amended  by  adding  at  the  end  thereof  the  follow- 
ing new  subsection : 

"(c)  Gasoline  Mixed  With  Alcohol. — 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, no  tax  shall  be  imposed  by  this  section  on  the  sale  of  any 
gasoline — 

"(A)  in  a  mixture  with  alcohol,  if  at  least  10  percent  of  the 
mixture  is  alcohol,  or 

"(B)  for  use  in  producing  a  mixture  at  least  10  percent  of 
which  is  alcohol. 
"  (2)  Later  separation  of  gasoline. — If  any  person  separates 
the  gasoline  from  a  mixture  of  gasoline  and  alcohol  on  which  tax 
was  not  imposed  by  reason  of  this  subsection,  such  person  shall  be 
treated  as  the  producer  of  such  gasoline. 

"(3)  Alcohol  defined. — For  purposes  of  this  subsection,  the 
term  'alcohol'  includes  methanol  and  ethanol  but  does  not  include 
alcohol  produced  from  petroleum,  natural  gas,  or  coal." 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)    26  USC  4081 
shall  apply  to  sales  after  December  31, 1978,  and  before  October  1,  note- 
1984. 

(b)  Alcohol  Mixed  With  Special  Fuel. — 

(1)  In  general. — Section  4041  (relating  to  imposition  of  tax   26  USC  4041. 
on  special  fuels)  is  amended  by  adding  at  the  end  thereof  the  fol- 
lowing new  subsection : 

"  (k)  Fuels  Containing  Alcohol. — 

"(1)  In  general. — Under  regulations  prescribed  by  the  Secre- 
tary, no  tax  shall  be  imposed  by  this  section  on  the  sale  or  use  of 
any  liquid  fuel  at  least  10  percent  of  which  consists  of  alcohol 
(as  defined  by  section  4081(c)  (3)). 

"  (2)  Later  separation. — If  any  person  separates  the  liquid  fuel 
from  a  mixture  of  the  liquid  fuel  and  alcohol  on  which  tax  was 
not  imposed  by  reason  of  this  subsection,  such  separation  shall  be 
treated  as  a  safe  of  the  liquid  fuel." 

(2)  Effective  date. — The  amendment  made  by  paragraph  (1)    26  USC  4041 
shall  apply  to  sales  or  use  after  December  31,  1978,  and  before  note- 
October  1, 1984. 

(c)  Reports.—  26  USC  4041 

(1)  Annual  report. — On  April  1  of  each  year,  beginning  with  note- 
April  1,  1980,  and  ending  on  April  1,  1984,  the  Secretary  of   ^port  to 
Energy,  in  consultation  with  the  Secretary  of  the  Treasury  and  Lon6rC9S- 
the  Secretary  of  Transportation,  shall  submit  to  the  Congress  a 
report  on  the  use  of  alcohol  in  fuel.  The  report  shall  include — 

(A)  a  description  of  the  firms  engaged  in  the  alcohol  fuel 
industry, 

(B)  the  amount  of  alcohol  fuels  sold  in  each  State,  and 
the  amount  of  gasoline  saved  in  each  State  by  reason  of  the 
use  of  alcohol  fuels, 

(C)  the  revenue  loss  resulting  from  the  exemptions  from 
tax  for  alcohol  fuels  under  sections  4041  (k)  and  4081(c)  of 

the  Internal  Revenue  Code  of  1954,  and  26  USC  4041, 

4081. 
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(D)  the  cost  of  production  and  the  retail  cost  of  alcohol 
fuels  as  compared  to  gasoline  and  special  fuels  before  the 
imposition  of  any  Federal  excise  taxes. 
(2)  Report. — The  report  submitted  to  the  Congress  on  April  1, 
1984,  shall  contain,  in  addition  to  the  information  required  under 
paragraph  (1),  an  analysis  of  the  effect  on  the  alcohol  fuel 
industry  of  the  termination  of  the  exemption  from  excise  taxes 
provided  under  sections  4041  (k)  and  4081  (c)  of  the  Internal  Rev- 
enue Code  of  1954. 
(d)  Expedition  of  Certain  Ethanol  Production  Applications. — 
The  Secretary  of  the  Treasury  shall  expedite,  to  the  maximum  extent 
possible,  action  on  the  application  of  any  person  with  respect  to  the 
production  of  ethanol  for  use  in  producing  gasoline  described  in  sec- 
tion 4081  (c)  (or  in  producing  liquid  fuel  described  in  section  4041  (k) ) 
of  the  Internal  Revenue  Code  of  1954.  Within  6  months  after  the  date 
of  the  enactment  of  this  Act,  the  Secretary  shall  furnish  to  the 
Committee  on  Finance,  United  States  Senate,  and  to  the  Commit- 
tee on  Ways  and  Means,  United  States  House  of  Representatives,  rec- 
ommendations for  legislation  necessary  to  provide  tor  changes  in  the 
provisions  of  chapter  51  of  the  Internal  Revenue  Code  of  1954  to  pro- 
vide a  simple,  expeditious  procedure  for  processing  such  applications 
and  to  simplify  the  regulation  of  such  persons  for  purposes  of  such 
chapter  consistent  with  adequate  safeguards  against  the  use  of  such 
applications  to  avoid  or  evade  compliance  with  the  provisions  of  such 
chapter  relating  to  distilled  spirits  procured,  dealt  in,  or  used  for  other 
purposes. 

SEC,  222.  DENIAL  OF  CREDIT  OR  REFUND  FOR  NONBUSINESS  NON- 
HIGHWAY  USE  OF  GASOLINE,  SPECIAL  MOTOR  FUELS, 
AND  LUBRICATING  OIL. 
(a)  In  General. — 
(1)  Gasoline. — 

(A)  So  much  of  the  first  sentence  of  section  6421  (a)  (relat- 
ing to  nonhighway  uses)  as  precedes  "the  Secretary"  is 
amended  to  read  as  follows:  "Except  as  provided  in  subsec- 
tion (i),  if  gasoline  is  used  in  a  qualified  business  use,". 

(B)  Subsection  (d)  of  section  6421  (relating  to  definitions) 
is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

"  (3)  Qualified  business  use. — 

"(A)  In  general. — The  term  'qualified  business  use'  means 
any  use  by  a  person  in  a  trade  or  business  of  such  person  or 
in  an  activity  of  such  person  described  in  section  212  (relat- 
ing to  production  of  income)  otherwise  than  as  a  fuel  in  a 
highway  vehicle — 

"(i)  which  fat  the  time  of  such  use),  is  registered,  or 
is  required  to  oe  registered,  for  highway  use  under  the 
laws  of  any  State  or  foreign  country,  or 

"(ii)  which,  in  the  case  of  a  highway  vehicle  owned  by 
the  United  States,  is  used  on  the  highway. 
"(B)  Exception  for  use  in  motorboats. — The  term  'quali- 
fied business  use'  does  not  include  any  use  in  a  motorboat. 

"(C)  Commercial  fishing  vessels. — For  provisions 
exempting  from  tax  gasoline,  special  motor  fuels,  and  lubri- 
cating oil  used  for  commercial  fishing  vessels,  see — 

"(i)  subsections  (a)(3)  and  (d)(3)  of  section  4221 
(relating  to  certain  tax-free  sales) , 
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"(ii)  section  6416(b)(2)(B)  (relating  to  refund  or  26  USC  6416. 
credit  in  case  of  certain  uses) ,  and 

"(iii)  section  4041(g)(1)  (relating  to  exemptions  26  USC  4041. 
from  tax  on  special  fuels) ." 

(2)  Special  motor  fuels. — Subsection  (b)  of  section  4041 
(relating  to  special  motor  fuels)  is  amended  by  striking  out  the 
second  and  tnird  sentences  and  inserting  in  lieu  thereof  the 
following  : 

"In  the  case  of  a  liquid  taxable  under  this  subsection  sold  for  use,  or 
used,  in  a  qualified  business  use,  the  tax  imposed  by  paragraph  (1)  or 
by  paragraph  (2)  shall  be  2  cents  a  gallon.  If  a  liquid  on  which  tax 
was  imposed  by  paragraph  (1)  at  the  rate  of  2  cents  a  gallon  by  reason 
of  the  preceding  sentence  is  used  otherwise  than  in  a  qualified  busi- 
ness use,  a  tax  of  2  cents  a  gallon  shall  be  imposed  under  paragraph 
(2).  For  purposes  of  this  subsection,  the  term  'qualified  business  use' 
has  the  meaning  given  to  such  term  by  section  6421  (d)  (3)."  26  USC  6421. 

(3)  Lubricating  on*. — Subsection  (a)  of  section  6424  (relating  26  USC  6424. 
to  lubricating  oil  not  used  in  highway  motor  vehicles)  is  amended 

by  striking  out  "is  used  otherwise  than  in  a  highway  motor  vehi- 
cle" and  inserting  in  lieu  thereof  "is  used  in  a  qualified  business 
use  (within  the  meaning  of  section  6421(d)  (3) )". 
(b)  Effecttve  Date. — The  amendments  made  by  subsection  (a)   26  USC  4041 
shall  apply  with  respect  to  uses  after  December  31, 1978.  DOte- 

PART  III— PROVISIONS  RELATED  TO  BUSES 

SEC.  231.  REMOVAL  OF  EXCISE  TAX  ON  BUSES. 

(a)  General  Rule.— Paragraph  (6)  of  section  4063(a)  (relating  26  USC  4063. 
to  exemption  for  local  transit  buses)  is  amended  to  read  as  follows: 

"  (6)  Buses.— The  tax  imposed  under  section  4061  (a)  shall  not  26  USC  4061. 
applv  in  the  case  of  anv  automobile  bus  chassis  or  automobile  bus 
body." 

(b)  Floor  Stocks  Refunds.—  26  usc  4063 
(1)  In  general. — Where,  before  the  day  after  the  date  of  the  note" 

enactment  of  this  Act,  any  tax-repealed  article  (as  defined  in  sub- 
section (e))  has  been  sold  bv  the  manufacturer,  producer,  or 
importer  and  on  such  day  is  held  by  a  dealer  and  has  not  been  used 
and  is  intended  for  sale,  there  shall  be  credited  or  refunded  (with- 
out interest)  to  the  manufacturer,  producer,  or  importer  an 
amount  equal  to  the  tax  paid  by  such  manufacturer,  producer,  or 


(A)  claim  for  such  credit  or  refund  is  filed  with  the  Secre- 
tary of  the  Treasury  before  the  first  day  of  the  10th  calendar 
month  beginning  after  the  day  after  the  date  of  the  enactment 
of  this  Act  based  upon  a  request  submitted  to  the  manufac- 
turer, producer,  or  importer  before  the  first  day  of  the  7th 
calendar  month  beginning  after  the  day  after  the  date  of  the 
enactment  of  this  Act  by  the  dealer  who  held  the  article  in 
respect  of  which  the  credit  or  refunds  is  claimed ;  and 

(B)  on  or  before  the  first  day  of  such  10th  calendar  month 
reimbursement  has  been  made  to  the  dealer  by  the  manufac- 
turer, producer,  or  importer  in  an  amount  equal  to  the  tax 
paid  on  the  article  or  written  consent  has  been  obtained  from 
the  dealer  to  allowance  of  the  credit  or  refund. 

(2)  Limitation  on  eligibility  for  credit  or  refund. — Nc  man- 
ufacturer, producer,  or  importer  shall  be  entitled  to  credit  or 
refund  under  paragraph  (1)  unless  he  has  in  his  possession  such 
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evidence  of  the  inventories  with  respect  to  which  the  credit  or 
refund  is  claimed  as  may  be  required  by  regulations  prescribed  by 
the  Secretary  of  the  Treasury  under  this  subsection. 

(3)  Other  uws  applicable. — All  provisions  of  law,  including 
penalties,  applicable  with  respect  to  the  taxes  imposed  by  section 
26  USC  4061.  4061(a)  of  the  Internal  Revenue  Code  of  1054  shall,  insofar  as 

applicable  and  not  inconsistent  with  paragraphs  (1)  and  (2)  of 
this  subsection,  apply  in  respect  of  the  credits  and  refunds  pro- 
vided for  in  paragraph  (1)  to  the  same  extent  as  if  the  credits  or 
refunds  constituted  overpayments  of  the  tax. 

(c)  Refunds  With  Respect  to  Certain  Consumer  Purchases. — 

(1)  In  general. — Except  as  otherwise  provided  in  paragraph 
(2),  where  on  or-after  April  20,  1977.  and  on  or  before  the  date 
of  the  enactment  of  this  Act.  a  tax-repealed  article  (as  defined  in 
subsection  (e) )  has  been  sold  to  an  ultimate  purchaser,  there  shall 
be  credited  or  refunded  (without  interest)  to  the  manufacturer, 
producer,  or  importer  of  such  article  an  amount  equal  to  the  tax 
paid  b}T  such  manufacturer,  producer,  or  importer  on  his  sale  of 
the  article. 

(2)  Limitation  on  eligibility  for  credit  or  refund. — No  man- 
ufacturer, producer,  or  importer  shall  be  entitled  to  a  credit  or 
refund  under  paragraph  (1)  with  respect  to  an  article  unless — 

(A)  he  has  m  his  possession  such  evidence  of  the  sale  of 
the  article  to  an  ultimate  purchaser,  and  of  the  reimbursement 
of  the  tax  to  such  purchaser,  as  may  be  required  by  regulat  ions 
prescribed  by  the  Secretary  of  the  Treasury  under  this 
subsection ; 

(B)  claim  for  such  credit  or  refund  is  filed  with  the  Sec- 
retary of  the  Treasury  before  the  first  day  of  the  10th  cal- 
endar month  beginning  after  the  day  after  the  date  of  the 
enactment  of  this  Act  based  upon  information  submitted  to 
the  manufacturer,  producer,  or  importer  before  the  first  day 
of  the  7th  calendar  month  beginning  after  the  day  after  the 
date  of  the  enactment  of  this  Act  by  the  person  who  sold  the 
article  (in  respect  of  which  the  credit  or  refund  is  claimed) 
to  the  ultimate  purchaser;  and 

(C)  on. or  before  the  first  day  of  such  10th  calendar  month 
reimbursement  has  been  made  to  the  ultimate  purchaser  in 
an  amount  equal  to  the  tax  paid  on  the  article. 

(3)  Other  laws  applicable. — All  provisions  of  laws,  including 
penalties,  applicable  with  respect  to  the  taxes  imposed  by  section 
4061  (a)  of  such  Code  shall,  insofar  as  applicable  and  not  incon- 
sistent with  paragraph  (1)  or  (2)  of  this  subsection,  apply  with 
respect  to  the  credits  and  refunds  provided  for  in  paragraph  (1) 
to  the  same  extent  as  if  the  credits  or  refunds  constituted  over- 
payment of  the  tax. 

(d)  Certain  Uses  by  Manufacturer,  Etc. — Any  tax  paid  by  reason 
26  USC  4218.       of  section  4218(a)  of  such  Code  (relating  to  use  by  manufacturer  or 

importer  considered  sale)  on  any  tax-repealed  article  shall  be  deemed 
an  overpayment  of  such  tax  if  the  tax  was  imposed  on  such  article 
by  reason  of  such  section  4218(a)  on  or  after  April  20,  1977. 

(e)  Definttionb. — For  purposes  of  this  section — 

(1)  The  term  "dealer"  includes  a  wholesaler,  jobber,  distributor, 
or  retailer. 

(2)  An  article  shall  be  considered  as  "held  by  a  dealer"  if  title 
thereto  has  passed  to  such  dealer  (whether  or  not  delivery  to 
him  has  been  made)  and  if,  for  purposes  of  consumption,  title  to 
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such  article  or  possession  thereof  has  not  at  any  time  been  trans- 
ferred to  any  person  other  than  a  dealer. 

(3)  The  term  "tax-repealed  article"  means  an  article  on  which 
a  tax  was  imposed  by  section  4061  (a)  of  such  Code  (as  in  effect  on   26  USC  4061. 
the  day  before  the  date  of  the  enactment  of  this  Act)  and  which 
is  exempted  from  such  tax  by  paragraph  (6)  of  section  4063(a) 
of  such  Code  (as  amended  by  subsection  (a)  of  this  section).  26  USC  4063. 

(f )  Technical  and  Conforming  Amendments. — 

(1)  The  heading  for  paragraph  (1)  of  section  6412(a)  (relat-   26  USC  6412. 
ing  to  floor  stocks  refunds)  is  amended  by  striking  out  "and 

buses". 

(2)  Subsection  (d)  of  section  4222  (relating  to  registration  in   26  USC  4222. 
case  of  certain  other  exemptions)  is  amended  by  striking  out 

"4063(a)  (6)  or  (7)"  and  inserting  in  lieu  thereof  "4063(a)  (7)". 

(g)  Effective  Date.—  26  USC  4063 

(1)  The  amendments  made  by  subsections  (a)  and  (f)  shall  note- 
apply  with  respect  to  articles  sold  after  the  date  of  the  enactment 

of  this  Act 

(2)  For  purposes  of  paragraph  (1 ) ,  an  article  shall  not  be  con- 
sidered sold  on  or  before  the  date  of  the  enactment  of  this  Act 
unless  possession  or  right  to  possession  passes  to  the  purchaser  on 
or  before  such  date. 

(3)  In  the  case  of — 

(A)  a  lease, 

(B)  a  contract  for  the  sale  of  an  article  providing  that  the 
price  shall  be  paid  by  installments  and  title  to  the  article  sold 
does  not  pass  until  a  future  date  notwithstanding  partial 
payment  by  installments, 

(C)  a  conditional  sale,  or 

(D)  a  chattel  mortgage  arrangement  providing  that  the 
sale  price  shall  be  paid  in  installments, 

entered  into  on  or  before  the  date  of  the  enactment  of  this  Act, 
payments  made  after  such  date  with  respect  to  the  article  leased 
or  sold  shall,  for  purposes  of  this  subsection,  be  considered  as  pay- 
ments made  with  respect  to  an  article  sold  after  such  date,  if  the 
lessor  or  vendor  establishes  that  the  amount  of  payments  payable 
after  such  date  with  respect  to  such  article  has  been  reduced  by  an 
amount  equal  to  that  portion  of  the  tax  applicable  with  respect  to 
the  lease  or  sale  of  such  article  which  is  due  and  payable  after  such 
date.  If  the  lessor  or  vendor  does  not  establish  that  the  payments 
have  been  so  reduced,  they  shall  be  treated  as  pavments  made  in 
respect  of  an  article  sold  on  or  before  the  date  of  the  enactment  of 
this  Act. 

SEC  232.  REMOVAL  OF  EXCISE  TAX  ON  BUS  PARTS. 

(a)  Exempt  Sales.— Subsection  (e)  of  section  4221  (relating  to  26  USC  4221. 
special  rules  for  certain  tax-free  sales)  is  amended  by  adding  at  the 

end  thereof  the  following  new  paragraph : 

"(6)  Bus  parts  and  accessories. — Under  regulations  prescribed 
by  the  Secretary,  the  tax  imposed  by  section  4061(b)  shall  not 
apply  to  any  part  or  accessory  which  is  sold  for  use  by  the  pur- 
chaser on  or  in  connection  with  an  automobile  bus." 

(b)  Refund  for  Certain  Sales  of  Bus  Parts. — Subparagraph  (I) 

of  section  6416(b)(2)  (relating  to  refund  for  specified  uses  and  26  USC  6416. 
resales)  is  amended  to  read  as  follows : 

"(I)  in  the  case  of  any  article  taxable  under  section  4061 

(b),  sold  for  use  by  the  purchaser  on  or  in  connection  with  an 

automobile  bus :". 


81 


26  USC  4221  (c)  Effective  Date. — The  amendments  made  by  this  section  shall 

note-  apply  to  sales  on  or  after  the  first  day  of  the  first  calendar  month  begin- 

ning more  than  10  days  after  the  date  of  the  enactment  of  this  Act. 
SEC.  233.  REMOVAL  OF  EXCISE  TAX  ON  FUEL,  OIL,  AND  TIRES  USED 
IN  CONNECTION  WITH  INTERCITY,  LOCAL  AND  SCHOOL 
BUSES. 

(a)  Repayment  of  Tax  on  Gasoline  and  Other  Motor  Fuels  Used 
by  Intercity,  Local,  or  School  Buses. — 
26  USC  6421.  (1)  Gasoline.— Subsection  (b)  of  section  6421  (relating  to 

local  transit  systems)  is  amended  to  read  as  follows : 
"(b)  Intercity,  Local,  or  School  Bdses. — 

"(1)  Allowance. — Except  as  provided  in  paragraph  (2)  and 
subsection  (i),  if  gasoline  is  used  in  an  automobile  bus  while 
engaged  in — 

"(A)  furnishing  (for  compensation)  passenger  land  trans- 
portation available  to  the  general  public,  or 

"(B)  the  transportation  of  students  and  employees  of 
26  USC  4221.  schools  (as  defined  in  the  last  sentence  of  section  4221(d)  (7) 

the  Secretary  shall  pay  (without  interest)  to  the  ultimate  pur- 
chaser of  such  gasoline  an  amount  equal  to  the  product  of  the 
number  of  gallons  of  gasoline  so  used  multiplied  by  the  rate  at 
26  USC  4081.  which  tax  was  imposed  on  such  gasoline  by  section  4081. 

"(2)  Limitation  in  case  of  nonscheduled  intercity  or  local 
buses. — Paragraph  (1)  (A)  shall  not  apply  in  respect  of  gasoline 
used  in  any  automobile  bus  while  engaged  in  furnishing  trans- 
portation which  is  not  scheduled  and  not  along  regular  routes 
unless  the  seating  capacity  of  such  bus  is  at  least  20  adults  (not 
including  the  driver)." 
26  USC  6427.  (2)  Other  fuels.— Subsection  (b)  of  section  6427  (relating  to 

local  transit  systems)  is  amended  to  read  as  follows : 
"(b)  Intercity,  Local,  or  School  Buses. — 

"(1)  Allowance. — Except  as  provided  in  paragraph  (2)  and 
subsection  (g),  if  any  fuel  on  the  sale  of  which  tax  was  imposed 
26  USC  4041.  by  subsection  (a)  or  (b)  of  section  4041  is  used  in  an  automobile 

bus  while  engaged  in — 

"(A)  furnishing  (for  compensation)  passenger  land  trans- 
portation available  to  the  general  public,  or 

"(B)  the  transportation  of  students  and  employees  of 
schools  (as  defined  in  the  last  sentence  of  section  4221(d) 
(7)(C)), 

the  Secretary  shall  pay  (without  interest)  to  the  ultimate  pur- 
chaser of  such  fuel  an  amount  equal  to  the  product  of  the  number 
of  gallons  of  such  fuel  so  used  multiplied  by  the  rate  at  which  tax 
was  imposed  on  such  fuel  by  subsection  (a)  or  (b)  of  section  4041. 

"(2)  Limitation  in  case  of  nonscheduled  intercity  or  local 
buses. — Paragraph  (1)  (A)  shall  not  apply  in  respect  of  fuel  used 
in  any  automobile  bus  while  engaged  in  furnishing  transportation 
which  is  not  scheduled  and  not  along  regular  routes  unless  the 
seating  capacity  of  such  bus  is  at  least  20  adults  (not  including  the 
driver)." 

(3)  Technical  amendments. — 
26  USC  6421.  (A)  Subsection  (d)  of  section  6421  is  amended — 

(i)  by  striking  out  paragraph  (2) ,  and 

(ii)  by  redesignating  paragraph  (3)  (as  added  by 
section  222(a)(1)(B))  as  paragraph  (2). 
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(B)  The  last  sentence  of  section  4041(b)  (as  added  by  26  USC  4041. 
section  222(a)(2))  is  amended  by  striking  out  "6421(d) 

(3)"  and  inserting  in  lieu  thereof  "6421(d)  (2)''. 

(C)  Subsection  (c)  of  section  4483  is  amended  by  inserting  26  USC  4483. 
"(as  in  effect  on  the  day  before  the  date  of  the  enactment  of 

the  Energy  Tax  Act  of  1978)"  after  "section  6421(b)(2)". 

(b)  Repayment  of  Tax  on  Lubricating  Oil  Used  in  Intercity, 
Local,  or  School  Buses. — 

(1)  In  general. — Subsection  (a)  of  section  6424  (relating  to  26  USC  6424. 
lubricating  oil  not  used  in  highway  motor  vehicles)  is  amended 
to  read  as  follows : 
"(a)  Payments. — Except  as  provided  in  subsection  (f),  if  lubricat- 
ing oil  (other  than  cutting  oils,  as  denned  in  section  4092(b),  and   26  USC  4092. 
other  than  oil  which  has  previously  been  used )  is  used — 

(1)  in  a  qualified  business  use  (as  defined  in  section  6421(d)    26  USC  6421. 
(2)),  or 

*'(2)  in  a  qualified  bus  (as  defined  in  section  4221(d)  (7)),  26  USC  4221. 

the  Secretary  shall  pay  (without  interest)  to  the  ultimate  purchaser 
of  such  lubricating  oil  an  amount  equal  to  6  cents  for  each  gallon  of 
lubricating  oil  so  used." 

(2)  Technical  and  conforming  amendments. — 

(A)  The  section  heading  for  section  6424  is  amended  by  26  USC  6424. 
striking  out  "NOT  USED  IN  HIGHWAY  MOTOR  VEHICLES"  and 
inserting  in  lieu  thereof  "USED  FOR  CERTAIN  NONTAXABLE 
PURPOSES". 

(B)  The  table  of  sections  for  subchapter  B  of  chapter  65  26  USC  6411. 
(relating  to  rules  of  special  application)  is  amended  by  strik- 
ing out  "not  used  in  highway  motor  vehicles"  in  the  item  relating 

to  section  6424  and  inserting  in  lieu  thereof  "used  for  certain 
nontaxable  purposes". 

(C)  Paragraph  (3)  of  section  39(a)  (relating  to  certain  26  USC  39. 
uses  of  gasoline,  special  fuels,  and  lubricating  oil)  is  amended 

by  striking  out  "otherwise  than  in  a  highway  motor  vehicle" 
and  inserting  in  lieu  thereof  "for  certain  nontaxable 
purposes". 

(D)  Sections  6504(9)  and  6675(a)  are  each  amended  by   26  USC  6504, 
striking  out  "not  used  in  highway  motor  vehicles"  and  6675. 
inserting  in  lieu  thereof  "used  for  certain  nontaxable  pur- 
poses". 

(E)  Paragraph  (3)  of  section  209(f)  of  the  Highway  Rev-  23  USC  120  note, 
enue  Act  of  1956  is  amended  by  striking  out  "lubricating  oil 

not  used  in  highway  motor  vehicles"  and  inserting  in  lieu 
thereof  "lubricating  oil  used  for  certain  nontaxable  pur- 
poses". 

(c)  Tires,  Tubes,  and  Tread  Rubber. — 

(1)  In  general. — Paragraph  (5)  of  section  4221  (e)  (relating  26  USC  4221. 
to  school  buses)  is  amended  to  read  as  follows : 

"(5)  Tires,  tubes,  and  tread  rubber  used  on  intercity,  local, 
and  school  buses. — Under  regulations  prescribed  by  the 
Secretary — 

"(A)  the  taxes  imposed  by  paragraphs  (1)  and  (3)  of 
section  4071(a)  shall  not  apply  in  the  case  of  tires  or  inner  26  USC  4071. 
tubes  for  tires  sold  for  use  by  the  purchaser  on  or  in  connec- 
tion with  a  qualified  bus.  and 

"(B)  the  tax  imposed  by  paragraph  (4)  of  section  4071 
(a)  shall  not  apply  in  the  case  of  tread  rubber  sold  for  use 
by  the  purchaser  in  the  recapping  or  retreading  of  any  tire  to 
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be  used  by  the  purchaser  on  or  in  connection  with  a  qualified 

26  USC  4221.  ^"Qualified  bus  defined.— Subsection  (d)  of  section  4221 

(relating  to  definitions)  is  amended  by  adding  at  the  end  thereof 
the  following  new  paragraph : 
"(7)  Qualified  bus.— 

"(A)  In  general.— The  term  'qualified  bus  means— 
"(i)  an  intercity  or  local  bus,  and 
"(ii)  a  school  bus. 
"(B)  Intercity  or  local  bus.— The  term  'intercity  or  local 
bus'  means  any  automobile  bus  which  is  used  predominantly 
in  furnishing  (for  compensation)  passenger  land  transporta- 
tion available  to  the  general  public  if — 

.    "(i)  such  transportation  is  scheduled  and  along  reg- 
ular routes,  or 

"(ii)  the  seating  capacity  of  such  bus  is  at  least  20 
adults  (not  including  the  driver). 
"(C)  School  bus. — The  term  'school  bus'  means  any  auto- 
mobile bus  substantially  all  the  use  of  which  is  in  transport- 
ing students  and  employees  of  schools.  For  purposes  of  the 
preceding  sentence,  the  term  'school'  means  an  educational 
organization  which  normally  maintains  a  regular  faculty 
and  curriculum  and  normally  has  a  regularly  enrolled  body 
of  pupils  or  students  in  attendance  at  the  place  where  its 
educational  activities  are  carried  on." 
26  USC  6416.  (3)  Technical  amendment. — Paragraph  (2)  of  section  6416 

(b)  (relating  to  specified  uses  and  resales)  is  amended  by  striking 
out  the  period  at  the  end  of  subparagraph  (K)  and  inserting  in 
lieu  thereof  a  semicolon  and  by  inserting  after  subparagraph  (K) 
the  following  new  subparagraphs: 

"(L)  in  the  case  of  any  tire  or  inner  tube  taxable  under 
26  USC  4071.  paragraph  (1)  or  (3)  of  section  4071  (aj,  sold  to  any  person 

ior  use  as  described  in  section  4221  (e)  (5)  ( A) ;  or 

"(M)  in  the  case  of  tread  rubber  taxable  under  paragraph 
(4)  of  section  4071(a),  used  in  the  recapping  or  retreading 
of  a  tire  sold  to  any  person  for  use  on  or  m  connection  with 
a  qualified  bus  (as  defined  in  section  4221(d)  (7) )." 
26  USC  39  note.        (d)  Effective  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  the  first  day  of  the  first  calendar  month  which  begins 
more  than  10  days  after  the  date  of  the  enactment  of  this  Act. 

PART  IV — INCENTIVES  FOR  VAN  POOLING 

SEC  241.  FULL    INVESTMENT    CREDIT    FOR    CERTAIN  COMMUTER 
VEHICLES. 

26  USC  46.  (a)  In  General. — Subsection  (c)  of  section  46  (relating  to  qualified 

investment)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

"  (6)  Special  rule  for  commuter  highway  vehicles. — 

"(A)  In  general. — Notwithstanding  paragraph  (2),  in 
the  case  of  a  commuter  highway  vehicle  the  useful  life  of 
which  is  3  years  or  more,  the  applicable  percentage  for  pur- 
poses of  paragraph  ( 1 )  shall  be  100  percent. 

"(B)  Definition  of  commuter  highway  vehicle. — For 
purposes  of  subparagraph  (A),  the  term  'commuter  highway 
vehicle'  means  a  highway  vehicle — 
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"(i)  the  seating  capacity  of  which  is  at  least  8  adults 
(not  including  the  driver) , 

"(ii)  at  least  80  percent  of  the  mileage  use  of  which  can 
reasonably  be  expected  to  be  (I)  for  purposes  of  trans- 
porting the  taxpayer's  employees  between  their  resi- 
dences and  their  place  of  employment,  and  (II)  on  trips 
during  which  the  number  of  employees  transported  for 
such  purposes  is  at  least  one-half  of  the  adult  seating 
capacity  of  such  vehicle  (not  including  the  driver), 

(iii)  which  is  acquired  by  the  taxpayer  on  or  after 
the  date  of  the  enactment  of  the  Energy  Tax  Act  of 
1978,  and  placed  in  service  by  the  taxpayer  before 
January  1, 1986,  and 

"(iv)  with  respect  to  which  the  taxpayer  makes  an 
election  under  this  paragraph  on  his  return  for  the  tax- 
able year  in  which  such  vehicle  is  placed  in  service." 
(b)  Amendments  of  the  Recapture  Rules. — 

(1)  Subsection  (a)  of  section  47  (relating  to  recapture  in  case  26  USC  47. 
of  certain  dispositions,  etc.,  of  section  38  property)  is  amended  by 
redesignating  paragraph  (4)  as  paragraph  (5)  and  by  inserting 

after  pa ragrapn  (3)  the  following  new  paragraph : 
"(4)  Special,  rules  for  commuter  highway  vehicles. — 

"  ( A)  Useful  life. — For  purposes  of  this  subsection,  3  years 
shall  be  treated  as  the  useful  life  which  was  taken  into 
account  in  computing  the  credit  under  section  38  with  respect  26  USC  38. 
to  any  commuter  highway  vehicle  (as  defined  in  section  46 
(c)(6)(B)). 

"(B)  Change  in  use. — If  less  than  80  percent  of  the  mile- 
age use  of  any  commuter  highway  vehicle  by  the  taxpayer 
during  that  portion  of  any  taxable  year  which  is  within  the 
first  36  months  of  the  operation  of  such  vehicle  by  the  tax- 
payer meets  the  requirements  of  section  46(c)  (6)  (B),  then 
the  tax  under  this  chapter  for  such  taxable  year  shall  be 
increased  by  an  amount  equal  to  the  aggregate  decrease  in  the 
credits  allowed  under  section  38  for  all  prior  taxable  years 
which  would  have  resulted  solely  from  treating  such  vehicle, 
for  purposes  of  determining  qualified  investment,  as  not 
being  a  commuter  highway  vehicle.  If  the  application  of  this 
subparagraph  to  any  property  is  followed  by  the  application 
of  paragraph  (1)  to  such  property,  proper  adjustment  shall 
be  made  in  applying  paragraph  ( 1) ." 

(2)  Paragraph  (5)  of  section  47(a)  (as  redesignated  by  sub- 
paragraph (A))  is  amended  by  striking  out  "paragraph  (2)  "and 
inserting  in  lieu  thereof  "paragraph  (2)  or  (4)". 

(3)  Subparagraph  (B)  of  section  47(a)  (6)  is  amended  by  strik- 
ing out  "paragraph  (4)"  and  inserting  in  lieu  thereof  "paragraph 
(5)". 

SEC.  242.  EXCLUSION  FROM  GROSS  INCOME  OF  VALUE  OF  QUALI- 
FIED TRANSPORTATION  PROVIDED  BY  EMPLOYER. 

(a)  In  General. — Part  III  of  subchapter  B  of  chapter  1  (relating  26  USC  101. 
to  items  specifically  excluded  from  gross  income)  is  amended  by 
redesignating  section  124  as  125,  and  by  inserting  after  section  123  the  26  USC  124, 
following  new  section :  125- 
"SEC.  124.  QUALIFIED  TRANSPORTATION  PROVIDED  BY  EMPLOYER.    26  USC  124. 

"  (a)  General  Rule. — Gross  income  of  an  employee  does  not  include 
the  value  of  qualified  transportation  provided  by  the  employer  between 
the  employee's  residence  and  place  of  employment. 
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"(b)  Qualified  Transportation. — For  purposes  of  this  wot  ion.  t  ho 
term  'qualified  transportation'  means  transportation  in  a  commuter 
highway  vehicle  (as  defined  in  section  46(c)  (6)  (B)  but  without  regard 
to  clause  (iii)  or  (iv)  thereof). 

"(c)  Additional  Requirements. — Subsection  (a)  does  not  apply 
to  the  value  of  transportation  provided  by  an  employer  unless — 

"(1)  such  transportation  is  provided  under  a  separate  written 
plan  of  the  employer  which  does  not  discriminate  in  favor  of 
employees  who  are  officers,  shareholders,  or  highly  compensated 
employees,  and 

"(2)  the  plan  provides  that  the  value  of  such  transportation  is 
provided  in  addition  to  (and  not  in  lieu  of)  any  compensation 
otherwise  payable  to  the  employee. 
"(d)  Definitions. — For  purposes  of  this  section — 

"(1)  Provided  by  the  employer. — Transportation  shall  bo  con- 
sidered to  be  provided  by  an  employer  if  the  transportation  is 
furnished  in  a  commuter  highway  vehicle  (described  in  subsection 

(b)  )  operated  by  or  for  the  employer. 
"(2)  Employee. — The  term  'employee'  does  not  include  an  indi- 
vidual who  is  an  employee  (within  the  meaning  of  section  401 

(c)  (1))- 

"(e)  Effective  Date. — Subsection  (a)  applies  with  respect  to  quali- 
fied transportation  provided  in  taxable  years  beginning  after  Decem- 
ber 31, 1978,  and  before  January  1, 1986". 

(b)  Clerical  Amendment. — The  table  of  sections  for  such  part  is 
amended  by  striking  out  the  last  item  and  inserting  in  lieu  thereof  the 
following : 

"Sec.  124.  Qualified  transportation  provided  by  employer. 
"Sec.  125.  Cross  references  to  other  Acts." 

26  USC  124  note.  (c)  Transition  Rule. — The  plan  requirements  of  section  124(c)  of 
the  Internal  Revenue  Code  of  1954  shall  be  considered  to  be  met  with 
respect  to  transportation  provided  before  July  1.  1979.  if  there  is  a 
plan  meeting  such  requirements  of  the  employer  in  effect  on  that  date. 

TITLE  III— CHANGES  IN  BUSINESS  IN- 
VESTMENT CREDIT  TO  ENCOURAGE 
CONSERVATION  OF,  OR  CONVERSION 
FROM,  OIL  AND  GAS  OR  TO  ENCOURAGE 
NEW  ENERGY  TECHNOLOGY 

SEC  301.  CHANGES  IN  BUSINESS  INVESTMENT  CREDIT. 

(a)  Amount  of  Credit;  Allowance  of  Energy  Percentage. — 
26  USC  46.  (1)  In  general. — Paragraph  (2)  of  section  46(a)  (relating  to 

amount  of  credit  for  current  taxable  year)  is  amended  to  read 
as  follows: 
"(2)  Amount  of  credit. — 

"(A)  In  general. — The  amount  of  the  credit  determined 
under  this  paragraph  for  the  taxable  year  shall  be  an  amount 
equal  to  the  sum  of  the  following  percentages  of  the  qualified 
investment  (as  determined  under  subsections  (c)  and  (d))  : 
"(i)  the  regular  percentage, 

"(ii)  in  the  case  of  energy  property,  the  energy  per- 
centage, and 
"(hi)  the ESOP percentage. 


26  USC  46. 


26  USC  401. 
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"(B)  Regular  percentage. — For  purposes  of  this  para- 
graph, the  regular  percentage  is — 

"(i)  10  percent  with  respect  to  the  period  beginning 
on  January  21, 1975,  and  ending  on  December  31, 1980,  or 
"(ii)  7  percent  with  respect  to  the  period  beginning  on 
January  1, 1981. 
"(C)  Energy  percentage. — For  purposes  of  this  para- 
graph, the  energy  percentage  is — 

"(i)  10  percent  with  respect  to  the  period  beginning  on 
October  1,  1978,  and  ending  on  December  31,  1982,  or 
"  (ii)  zero  with  respect  to  any  other  period. 
"(D)  Special  rule  for  certain  energy  property. — For 
purposes  of  this  paragraph,  the  regular  percentage  shall  not 
apply  to  any  energy  property  which,  but  for  section  48  ( 1 )  ( 1 ) ,   26  USC  48. 
would  not  be  section  38  property.  26  USC  38. 

"(E)  ESOP  percentage. — For  purposes  of  this  para- 
graph, the  ESOP  percentage  is — 

"(i)  with  respect  to  the  period  beginning  on  Janu- 
ary 21, 1975,  and  ending  on  December  31, 1980, 1  percent, 
and 

"(ii)  with  respect  to  the  period  beginning  on  Janu- 
ary 1,  1977,  and  ending  on  December  31,  1980,  an  addi- 
tional percentage  (not  in  excess  of  y2  of  1  percent)  which 
results  in  an  amount  equal  to  the  amount  determined 
under  section  301(e)  of  the  Tax  Reduction  Act  of  1975.  26  USC  46  note. 
This  subparagraph  shall  apply  to  a  corporation  only  if  it 
meets  the  requirements  of  section  301(d)  of  the  Tax  Reduc- 
tion Act  of  1975  and  only  if  it  elects  (at  such  time,  in  such  26  USC  46  note, 
form,  and  in  such  manner  as  the  Secretary  prescribes)  to  have 
this  subparagraph  apply." 
(2)  Conforming  amendments. — 

(A)  Subparagraph  (A)  of  section  46(c)  (3)  (relating  to   26  USC  46. 
public  utility  property)  is  amended  to  read  as  follows: 

"(A)  For  the  period  beginning  on  January  1,  1981,  in  the 
case  of  any  property  which  is  public  utility  property,  the 
amount  of  the  qualified  investment  shall  be  %  of  the  amount 
determined  under  paragraph  (1).  The  preceding  sentence 
shall  not  apply  for  purposes  of  applying  the  energy 
percentage." 

(B)  The  first  sentence  of  section  46(f)(8)  (relating  to 
prohibition  of  immediate  flow  through)  is  amended  by 

striking  out  "and  the  Tax  Reform  Act  of  1976"  and  insert-   26  USC  1  note, 
ing  in  lieu  thereof  ",  the  Tax  Reform  Act  of  1976,  and  the 
Energy  Tax  Act  of  1978". 
(b)  Definitions  and  Transitional  Rules. — Section  48  (relating  to    26  usc  48- 
definitions  and  special  rules)  is  amended  by  redesignating  subsection 
(1)  as  subsection  (n)  and  by  inserting  after  subsection  (k)  the  follow- 
ing new  subsections : 

(1)  Energy  Property. — For  purposes  of  this  subpart — 

"  ( 1 )  Treatment  as  section  38  property. — For  the  period  begin- 
ning on  October  1,  1978,  and  ending  on  December  31,  1982 — 

"(A)  any  energy  property  shall  be  treated  as  meeting  the 
requirements  of  paragraph  (1)  of  subsection  (a),  and 

"(B)  paragraph  (3)  of  subsection  (a)  shall  not  apply  to 
any  energy  property. 
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"(2)  Eneroy  property  defined. — The  term  'energy  property' 
means  property — 
"(A)  which  is— 

"(i)  alternative  energy  property, 
"(ii)  solar  wind  energy  property, 
"(iii)  specially  defined  energy  property, 
"  ( i  v )  reeve  ling  equipment, 
"(v)  shale  oil  equipment,  or 

"(vi)  equipment  tor  producing  natural  gas  from  geo- 
pressurcd  brine. 
"(B)  (i)  the  construction,  reconstruction,  or  erection  of 
which  is  completed  by  the  taxpayer  after  September  30,  lf*78. 
or 

"(ii)  which  is  acquired  after  September  BO.  1978,  if  the 
original  use  of  such  property  commences  with  the  taxpayer 
and  commences  after  such  date,  and 

"(C)  with  respect  to  which  depreciation  (or  amortization 
in  lieu  of  depreciation)  is  allowable,  and  which  has  a  useful 
life  (determined  as  of  the  time  such  property  is  placed  in 
service)  of  3  years  or  more. 
"(3)  Alternative  energy  property. — 

"(A)  In  general. — The  term  'alternative  energy  property' 
means — 

"(i)  a  boiler  the  primary  fuel  for  which  will  be  an 
alternate  substance, 

"(ii)  a  burner  (including  necessary  on-site  equipment 
to  bring  the  alternate  substance  to  the  burner)  for  a  com- 
bustor  other  than  a  boiler  if  the  primary  fuel  for  such 
burner  will  be  an  alternate  substance, 

"(iii)  equipment  for  converting  an  alternate  substance 
into  a  synthetic  liquid,  gaseous,  or  solid  fuel  (other  than 
coke  or  coke  gas), 

"(iv)  equipment  designed  to  modify  existing  equip- 
ment whicn  uses  oil  or  natural  gas  as  a  fuel  or  as  feed- 
stock so  that  such  equipment  will  use  either  a  substance 
other  than  oil  and  natural  gas,  or  oil  mixed  with  a  sub- 
stance other  than  oil  and  natural  gas  (where  such  other 
substance  will  provide  not  less  than  25  percent  of  the 
fuel  or  feedstock), 

"(v)  equipment  which  uses  coal  (including  lignite)  as 
a  feedstock  for  the  manufacture  of  chemicals  or  other 
products  (other  than  coke  or  coke  gas), 

"(vi)  pollution  control  equipment  required  (by  Fed- 
eral, State,  or  local  regulations)  to  be  installed  on  or  in 
connection  with  equipment  described  in  clause  (i),  (ii). 
(iii),  (iv),  or  (v), 

"(vii)  equipment  used  for  the  unloading,  transfer, 
storage,  reclaiming  from  storage,  and  preparation 
(including,  but  not  limited  to,  washing,  crushing,  drying, 
and  weighing)  at  the  point  of  use  of  an  alternate  sub- 
stance for  use  in  equipment  described  in  clause  (i),  (ii), 
(iii),  (iv),  (y),  or  (vi),  and 

"(viii)  equipment  used  to  produce,  distribute,  or  use 
energy  derived  from  a  geothermal  deposit  (within  the 
meaning  of  section  613(e)  (3) ),  but  only,  in  the  case  of 
electricity  generated  by  geothermal  power,  up  to  (but 
not  including)  the  electrical  transmission  stage. 
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"(B)  Exclusion  for  public  utiljty  property. — The  terms 
'alternative  energy  property',  'solar  or  wind  energy  property', 
and  'recycling  equipment'  do  not  include  property  which  is 
public  utility  property  (within  the  meaning  of  section 
46(f)(5)).   *  26  USC  46. 

"(C)  Alternate  substance. — The  term  'alternate  sub- 
stance' means  any  substance  other  than — 
"(i)  oil  and  natural  gas,  and 
"(ii)  any  product  of  oil  and  natural  gas. 
"(D)  Special  rule  for  certain  pollution  control  equip- 
ment.— The  term  'pollution  control  equipment*  does  not 
include  any  equipment  which — 

"(i)  is  installed  on  or  in  connection  with  property 
which,  as  of  October  1,  1978,  was  using  coal  (including 
lignite),  and 

"(ii)  was  required  to  be  installed  by  Federal.  State,  or 
local  regulations  in  effect  on  such  date. 
"(4)  Solar  or  wind  energy  property. — The  term  'solar  or 
wind  energy  property'  means  any  equipment  which  uses  solar 
or  wind  energy — 

"(A)  to  generate  electricity,  or 

"(B)  to  heat  or  cool  (or  provide  hot  water  for  use  in) 
a  structure. 

"(5)   Specially  defined  energy  property. — The  term 
'specially  defined  energy  property'  means — 
"(A)  a  recuperator, 
"(B)  a  heat  wheel, 
"(C)  a  regenerator, 
"(D)  a  heat  exchanger, 
"(E)  a  waste  heat  boiler, 
"(F^  a  heat  pipe, 

"(G)  an  automatic  energy  control  svstem, 
"(H)  aturbulator, 
"(I)  a  preheater, 

"(J)  a  combustible  gas  recovery  system, 
"(K)  an  economizer,  or 

"(L)  any  other  property  of  a  kind  specified  by  the 
Secretary  by  regulations, 
the  principal  purpose  of  which  is  reducing  the  amount  of 
energy  consumed  in  any  existing  industrial  or  commercial 
process  and  which  is  installed  in  connection  with  an  existing 
industrial  or  commercial  facility. 
"(6)  Recycling  equipment. — 

"(A)  In  general. — The  term  'recycling  equipment' 
means  any  equipment  which  is  used  exclusively — 

"(l)  to  sort  and  prepare  solid  waste  for  recycling, 

or 

"  (ii)  in  the  recycling  of  solid  waste. 
"(B)  Certain  equipment  not  included. — The  term 
'recycling  equipment'  does  not  include — 

"  (l)  any  equipment  used  in  a  process  after  the  first 
marketable  product  is  produced,  or 

"(ii)  in  tne  case  of  recycling  iron  or  steel,  any 
equipment  used  to  reduce  the  waste  to  a  molten  state 
and  m  any  process  thereafter. 
"(C)  10  percent  virgin  material  allowed. — Any 
equipment  used  in  the  recycling  of  material  which 
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includes  some  virgin  materials  shall  not  be  treated  as 
failing  to  meet  the  exclusive  use  requirements  of  sub- 
paragraph (A)  if  the  amount  of  such  virgin  materials  is 
10  percent  or  less. 

"(D)    Certain    equipment    included. — The  term 
'recycling  equipment'  includes  any  equipment  which  is 
used  in  the  conversion  of  solid  waste  into  a  fuel  or  into 
useful  energy  such  as  steam,  electricity,  or  hot  water. 
"(7)  Shale  oil  equipment. — The  term  'shale  oil  equip- 
ment' means  equipment  for  producing  or  extracting  oil  from 
oil-bearing  shale  rock  but  does  not  include  equipment  for 
hydrogenation,  refining,  or  other  process  subsequent  to 
retorting. 

"(8)  Equipment  for  producing  natural  oas  from  geopres- 
8URED  brine. — The  term  'equipment  for  producing  natural  gas 
from  geopressured  brine'  means  equipment  which  is  used  exclu- 
26  USC  613A.  sively  to  extract  natural  gas  described  in  section  613A  (b)(3) 

(C)(i). 

"(9)  Equipment  must  meet  certain  standards  to  qualify. — 
Equipment  qualifies  under  paragraph  (3),  (4),  (5),  (6),  (7),  or 
(8)  only  if  it  meets  the  performance  and  quality  standards  (if 
any)  which — 

"(A)  have  been  prescribed  by  the  Secretary  by  regulations 
(after  consultation  with  the  Secretary  of  Energy),  and 

"(B)  are  in  effect  at  the  time  of  the  acquisition  of  the 
property. 

"(10)  Existing. — For  purposes  of  this  subsection,  the  term 
'existing'  means — 

"(A)  when  used  in  connection  with  a  facility,  50  percent 
or  more  of  the  basis  of  such  facility  is  attributable  to  con- 
struction, reconstruction,  or  erection  before  October  1,  1978, 
or 

"(B)  when  used  in  connection  with  an  industrial  or  com- 
mercial process,  such  process  was  carried  on  in  the  facility  as 
of  October  1,1978. 
"(11)  Special  rule  for  propertt  financed  by  industrial 
development  bonds. — In  the  case  of  property  which  is  financed 
in  whole  or  in  part  by  the  proceeds  or  an  industrial  development 
26  USC  103.  bond  (within  the  meaning  of  section  103(b)  (2) )  the  interest  on 

which  is  exempt  from  tax  under  section  103,  the  energy  percent- 
age shall  be  5  percent. 

"(12)  Industrial  includes  agricultural. — The  term  'indus- 
trial' includes  agricultural, 
"(m)  Application  or  Certain  TRANsrnoNAL  Rules. — Where  the 
application  of  any  provision  of  subsection  (1)  of  this  section  or 
26  USC  46.  subsection  (a)  (2)  or  (c)  (3)  of  section  46  is  expressed  in  terms  of  a 

period,  such  provision  shall  apply  only  to — 

"(1)  property  to  which  section  46(d)  does  not  apply,  the  con- 
struction, reconstruction,  or  erection  of  which  is  completed  by  the 
taxpayer  on  or  after  the  first  day  of  such  period,  but  only  to  the 
extent  of  the  basis  thereof  attributable  to  the  construction,  recon- 
struction, or  erection  during  such  period, 

"(2)  property  to  which  section  46(d)  does  not  apply,  acquired 
by  the  taxpayer  during  such  period  and  placed  in  service  by  the 
taxpayer  during  such  period,  and 

"(3)  property  to  which  section  46(d)  applies,  but  only  to  the 
extent  of  the  qualified  investment  (as  determined  under  subsec- 
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tions  (c)  and  (d)  of  section  46)  with  respect  to  qualified  progress   26  USC  46. 
expenditures  made  during  such  period." 

(c)  Special  Rules  for  Applying  Limitation  Based  on  Tax 
Liability — 

(1)  Subsection  (a)  of  section  46  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraph : 

"(10)  Special  rules  in  the  case  of  energy  property. — Under  Regulation*, 
regulations  prescribed  by  the  Secretary — 

"(A)  In  general. — This  subsection  and  subsection  (b) 
shall  be  applied  separately — 

"(i)  first  with  respect  to  so  much  of  the  credit 
allowed  by  section  38  as  is  not  attributable  to  the  energy   26  USC  38- 
percentage, 

"(ii)  second  with  respect  to  so  much  of  the  credit 
allowed  by  section  38  as  is  attributable  to  the  application 
of  the  energy  percentage  to  energy  property  (other  than 
solar  or  wind  energy  property) .  and 

"(iii)  then  with  respect  to  so  much  of  the  credit 
allowed  by  section  38  as  is  attributable  to  the  applica- 
tion of  the  energy  percentage  to  solar  or  wind  energy 
property. 

"(B)  Rules  of  application  for  energy  property  other 

THAN  SOLAR  OR  WIND  ENERGY  PROPERTY.  In  applying  this  Sub- 

section  and  subsection  (b)  for  taxable  years  ending  after 
September  30,  1978,  with  respect  to  so  much  of  the  credit 
allowed  by  section  38  as  is  described  in  subparagraph  (A) 
(ii)- 

"(i)  paragraph  (3)  (C)  shall  be  applied  by  substitut- 
ing '100  percent'  for  '50  percent', 

"(ii)  paragraphs  (7),  (8),  and  (9)  shall  not  apply, 
and 

"(iii)  the  liability  for  tax  shall  be  the  amount  deter- 
mined under  paragraph  (4)  reduced  by  so  much  of  the 
credit  allowed  by  section  38  as  is  described  in  subpara- 
graph (A)  (i). 

"(C)  Refundable  credit  for  solar  or  wind  energy 
property. — In  the  case  of  so  much  of  the  credit  allowed  by 
section  38  as  is  described  in  subparagraph  (A)  (iii)  — 
"(i)  paragraph  (3)  shall  not  apply,  and 
"(ii)  for  purposes  of  this  title  (other  than  section  38, 
this  subpart,  and  chapter  63) ,  such  credit  shall  be  treated    26  USC  31, 
as  if  it  were  allowed  by  section  39  and  not  by  sec-  ^Ol. 
tion  38."  26  USC  39' 

(2)  Section  6401  (relating  to  amounts  treated  as  overpay-    26  USC  6401. 
ments)  is  amended  by  adding  at  the  end  thereof  the  following  new 
subsection : 

"(d)  Cross  Reference. — 

Tor  rule  allowing  refund  for  excess  investment  credit  attribut- 
able to  solar  or  wind  energy  property,  see  section  46(a)(10)(C).'* 

(d)  Dental  of  Investment  Tax  Credit  for  Certain  Property. — 
(1)  Ant  conditioning,  space  heaters,  etc. — Subparagraph 

(A)  of  section  48(a)  (1)  (defining  section  38  property)  is  amended   26  USC  48. 
to  read  as  follows : 

"(A)  tangible  personal  property  (other  than  an  air  condi- 
tioning or  heating  unit) ,  or". 
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(2)  Boilers  fueled  by  oil  or  oas. — Subsection  (a)  of  section 
26  USC  48.               48  (defining  section  38  property)  is  amended  by  adding  at  the  end 

thereof  the  following  new  paragraph : 
"(10)  Boilers  fueled  by  oil  or  gas. — 

44 (A)  In  general. — The  terra  'section  38  property'  does 
not  include  any  boiler  primarily  fueled  by  petroleum  or  petro- 
leum products  (including  natural  gas)  unless  the  use  of  coal 
is  precluded  by  Federal  air  pollution  regulations  (or  by  State 
air  pollution  regulations  in  effect  on  October  1, 1978)  or  unless 
the  use  of  such  boiler  will  be  an  exempt  use  within  the  meaning 
of  subparagraph  (B). 

"  (B)  Exempt  use  defined. — For  purposes  of  subparagraph 
(A),  the  term  'exempt  use'  means — 

"(i)  use  in  an  apartment,  hotel,  motel,  or  other  residen- 
tial facility, 

"(ii)  use  in  a  vehicle,  aircraft,  or  vessel,  or  in  transpor- 
tation by  pipeline, 
"(iii)  use  on  a  farm  for  farming  purposes  (within  the 
26  USC  6420.  meaning  of  section  6420  (c) ) , 

"(iv)  use  in — 

''(I)  a  shopping  center, 
"(II)  an  office  building, 
"(III)  a  wholesale  or  retail  establishment, 
"(IV)  any  other  facility  which  is  not  an  integral 
part  of  manufacturing,  processing,  or  mining,  or 

"(V)  any  facility  for  the  production  of  electric 
power  having  a  heat  rate  of  less  than  9,500  Btu's  per 
kilowatt  hour  and  which  is  capable  of  converting  to 
synthetic  fuels  (as  certified  by  the  Secretary), 
"(v)  use  in  the  exploration  for,  or  the  development, 
extraction,  transmission,  or  storage  of,  crude  oil,  natural 
gas,  or  natural  gas  liquids,  and 
"(vi)  use  in  Hawaii. 
Except  as  provided  in  clauses  (iv)  (V)  and  ( vi)  of  the  preced- 
ing sentence,  the  term  'exempt  use'  does  not  include  use  of  a 
boiler  which  is  public  utility  propertv  (within  the  meaning 
26  USC  46.  of  section  46(f)  (51))." 

(3)  Denial  of  rapid  depreciation  for  boilers  fueled  by  oil 
26  USC  167.              or  gas. — Section  167  (relating  to  depreciation)  is  amended  by 

redesignating  subsection  (p)  as  subsection  (r)  and  by  inserting 
after  subsection  (o)  the  following  new  subsection: 
"(p)  Straight  Line  Method  for  Boilers  Fueled  by  Oil  or  Gas. — 
26  USC  48.         In  the  case  of  any  boiler  which,  by  reason  of  section  48(a)  (10),  is  not 
section  38  property — 

"(1)  subsections  (b),  (j),  and  (1)  shall  not  apply,  and 
"(2)  the  term  'reasonable  allowance'  as  used  in  subsection  (a) 
shall  mean  only  an  allowance  computed  under  the  straight  line 
method  using  a  useful  life  equal  to  the  class  life  prescribed  by  the 
Secretary  under  subsection  (m)  which  is  applicable  to  such  prop- 
erty (determined  without  regard  to  the  last  sentence  of  subsec- 
tion (m)(l))." 

26  USC  48  note.  (4)   EFFECTIVE  DATE. — 

(A)  In  general. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  property  which  is  placed  in  service  after 
September  30,  1978. 
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(B)  Binding  contracts. — The  amendments  made  by  this 
subsection  shall  not  apply  to  proj>erty  which  is  constructed, 
reconstructed,  erected,  or  acquired  pui-suant  to  a  contract 
which,  on  October  1,  1978.  and  at  all  times  thereafter,  was 
binding  on  the  taxpayer, 
(e)  Depreciation  Allowance  in  Case  of  Retirement  or  Replace- 
ment ok  Certain  Oil  and  Gas  Boilers.  Etc. — 

(1)  In  general. — Section  107  is  amended  by  inserting  after  26  USC  167. 
subsection  (p)  the  following  new  subsection  : 

"(q)  Retirement  or  Replacement  of  Certain  Boiixrs,  Etc., 
Fueled  by  Oil  or  Gas. — 

"(1)  IN  GENERAL.— If— 

"(A)  a  boiler  or  other  combust  or  was  in  use  on  October  1. 
1978,  and  as  of  such  date  the  principal  fuel  for  such  combust  or 
was  petroleum  or  petroleum  products  (including  natural  gas) , 
and 

"(B)  the  taxpayer  establishes  to  the  satisfaction  of  the 
Secretary  that  such  eombustor  will  be  retired  or  replaced  on 
or  before  the  date  specified  by  the  taxpayer, 
then  for  the  period  beginning  with  the  taxable  year  in  which  sub- 
paragraph (B)  is  satisfied,  the  term  'reasonable  allowance'  as 
used  in  subsection  (a)  includes  an  allowance  under  the  straight 
line  method  using  a  useful  life  equal  to  the  period  ending  with  the 
date  established  under  subparagraph  (B) . 

"(2)  Interest. — If  the  retirement  or  replacement  of  any  eom- 
bustor does  not  occur  on  or  before  the  date  referred  to  in  para- 
graph  (1)(B)- 

"(A)  this  subsection  shall  cease  to  apply  with  respect  to 
such  eombustor  as  of  such  date,  and 

"(B)  interest  at  the  rate  determined  under  section  6621  on  26  USC  6621. 
the  amount  of  the  tax  benefit  arising  from  the  application  of 
this  subsection  with  respect  to  such  eombustor  shall  be  due 
and  payable  for  the  period  during  which  such  tax  benefit  was 
available  to  the  taxpayer  and  ending  on  the  date  referred  to 
in  paragraph  (1)  (B)." 

(2)  Effective  date. — The  amendment  made  by  pa  i-a  graph    26  USC  167  note. 
(1)  shall  apply  to  taxable  years  ending  after  the  date  of  the 

enactment  of  this  Act. 


TITLE  IV— MISCELLANEOUS  PROVISIONS 

SEC.  401.  TREATMENT  OF  INTANGIBLE  DRILLING  COSTS  FOR  PUR- 
POSES OF  THE  MINIMUM  TAX. 

Subsection  (b)  of  section  308  of  the  Tax  Reduction  and  Simplifica- 
tion Act  of  1977  is  amended  bv  striking  out  ",  and  before  January  1,   26  USC  57  note. 
1978". 

SEC  402.  OPTION  TO  DEDUCT  INTANGIBLE  DRILLING  COSTS  IN  THE 
CASE  OF  GEOTHERMAL  DEPOSITS. 

(a)  In  General. — Subsection   (c)   of  section  263   (relating  to   26  USC  263. 
intangible  drilling  and  and  development  costs  in  the  case  of  oil  and 
gas  wells)  is  amended — 

(1)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"Such  regulations  shall  also  grant  the  option  to  deduct  as  expenses 
intangible  drilling  and  development  costs  in  the  case  of  wells 
drilled  for  any  geothermal  deposit  (as  defined  in  section  613(e) 
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(3) )  to  the  same  extent  and  in  the  same  manner  as  such  expenses 
are  deductible  in  the  case  of  oil  and  pis  wells.",  and 

(2)  by  amending  the  subsection  heading  to  read  as  follows: 
"(c)  Intangible  Drilling  and  Development  Costs  in  the  Cake  of 
Oil  and  Gas  Welij?  and  (Isothermal  Wells. — ". 

(b)  Minimum  Tax  on  Intangible  Drilling  Costs  in  the  Cake  of 
Geothermal  Wells. — 

26  USC  57.  (1)  Paragraph  (11)  of  section  57(a)  (relating  to  intangible 

drilling  costs)  is  amended  by  striking  out  "oil  and  gas  properties" 
each  place  it  appears  (including  in  the  heading  of  subparagraph 

(C)  )  and  inserting  in  lieu  thereof  "oil,  gas.  and  geothermal 
properties". 

(2)  Clause  (i)  of  section  57(a)  (11)  (B)  is  amended  by  striking 
out  "oil  and  gas  wells"'  and  inserting  in  lieu  thereof  "oil,  gas.  and 
geothermal  wells". 

(3)  Paragraph  (11)  of  section  57(a)  is  amended  by  adding  at 
the  end  thereof  the  following  new  subparagraph : 

"(D)  Paragraph  applied  separately  with  respect  to 
geothermal  properties  and  oil  and  gas  properties. — This 
paragraph  shall  be  applied  separately  with  respect  to — 
"(i)  all  oil  and  gas  properties  which  are  not  described 
in  clause  (ii).  and 

"(ii)  all  properties  which  are  geothermal  deposits  (as 
Post,  p.  3203.  defined  in  section  613  (e)(3))." 

(c)  Gain  From  Disposition  of  Interests  in  Geothermal  Wells. — 
26  USC  1254.  (1)  Paragraphs  (1)  and  (2)  of  section  1254  (a)  ( relating  to  gain 

from  disposition  of  interest  in  oil  or  gas  property)  are  each 
amended  by  striking  out  "oil  or  gas  property"  each  place  it  appears 
and  inserting  in  lieu  thereof  "oil.  gas,  or  geothermal  property". 

(2)  Paragraph  (3)  of  section  1254(a)  (defining  oil  or  gas  prop- 
erty) is  amended  to  read  as  follows : 

"(3)  Oil,  gas.  or  geothermal  property. — The  term  'oil.  gas.  or 
geothermal  property'  means  any  property  (within  the  meaning 
26  USC  614.  of  section  614)  with  respect  to  which  any  expenditures  described 

in  paragraph  (1)(A)  are  properly  chargeable." 

(3)  The  section  heading  of  section  1254  is  amended  bv  striking 
out  "OIL  OR  GAS"  and  inserting  in  lieu  thereof  "OIU  GAS,  OR 
GEOTHERMAL". 

(4)  The  table  of  sections  for  part  IV  of  subchapter  P  of  chapter 
26  USC  1231.             1  is  amended  by  striking  out  "oil  or  gas"  in  the  item  relating  to 

section  1254  and  inserting  in  lieu  thereof  "oil.  gas,  or  Exothermal". 
26  USC  751.  (5)  Subsection  (c)  of  section  751  (relating  to  unrealized  receiv- 

ables) is  amended  by  striking  out  "oil  and  gas  property"  and 
inserting  in  lieu  thereof  "oil,  gas.  or  geothermal  property". 

(d)  Application  of  at  Rikk  Rules  to  Geothermal  Deposits. — 
26  USC  465.                  (1)  Paragraph  (1)  of  section  465(c)  (defining  activities  to 

which  at  risk  rules  apply)  is  amended  by  striking  out  "or"  at  the 
end  of  subparagraph  (0).  by  adding  ",  or"  at  the  end  of  subpara- 
graph (D),  and  by  inserting  after  subparagraph  (D)  the  follow- 
ing new  subparagraph : 

"(E)  exploring  for.  or  exploiting,  geothermal  deposits  (as 
defined  in  section  613(e)  (3))". 
(2)  Paragraph  (2)  of  section  465(c)  is  amended  by  striking 
out  "or"  at  the  end  of  subparagraph  (C),  by  adding  "or"  at  the 
end  of  subparagraph  (D),  and  by  inserting  after  subparagraph 

(D)  the  following  new  subparagraph : 
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"(E)  geothermal  property  (as  determined  under  section 
614) "r  6  26  USC  614. 

(e)  Effective  Date .—  26  USC  263  note. 

(1)  In  general. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  wells  commenced  on  or  after  October  1, 1978, 
in  taxable  years  ending  on  or  after  such  date, 

(2)  Election. — The  taxpayer  may  elect  to  capitalize  or  deduct 
any  costs  to  which  section  263(c)  of  the  Internal  Revenue  Code  of 

1954  applies  by  reason  of  the  amendments  made  by  this  section.  26  USC  263- 
Any  such  election  shall  be  made  before  the  expiration  of  the  time 
for  filing  claim  for  credit  or  refund  of  any  overpayment  of  tax 
imposed  by  chapter  1  of  such  Code  with  respect  to  the  taxpayer's 
first  taxable  year  to  which  the  amendments  made  by  this  section 
apply  and  for  which  he  pavs  or  incurs  costs  to  which  such  section 
263(c)  applies  by  reason  of  the  amendments  made  by  this  section. 
Any  election  under  this  paragraph  may  be  changed  or  revoked 
at  any  time  before  the  expiration  of  the  time  referred  to  in  the 
preceding  sentence,  but  after  the  expiration  of  such  time  such 
election  may  not  be  changed  or  revoked. 
SEC  403.  DEPLETION  FOR  GEOTHERMAL  DEPOSITS  AND  NATURAL 
GAS  FROM  GEOPRESSURED  BRINE, 
(a)  Geothermal  Deposits. — 

(1)  In  general. — Section  613  (relating  to  percentage  deple-  26  USC  613. 
tion)  is  amended  by  adding  at  the  end  thereof  the  following 
new  subsection : 
"  (e)  Percentage  Depletion  for  Geothermal  Deposits. — 

"(1)  In  general. — In  the  case  of  geothermal  deposits  located  in 
the  United  States  or  in  a  possession  of  the  United  States,  for 
purposes  of  subsection  (a)  — 

"(A)  such  deposits  shall  be  treated  as  listed  in  subsection 
(b),and 

"(B)  the  applicable  percentage  (determined  under  the 
table  contained  in  paragraph  (2) )  shall  be  deemed  to  be  the 
percentage  specified  in  subsection  (b) . 
"(2)  Applicable  percentage. — For  purposes  of  paragraph 

(D- 


"In  the  case  of  taxable  years  The  applicable 

beginning  in  calendar  year —  percentage  Is — 

1978,  1979,  or  1980   22 

1981    20 

1982    18 

1983    16 

1984  and  thereafter   15 


"(3)  Geothermal  deposit  defined. — For  purposes  of  para- 
graph (1),  the  term  'geothermal  deposit'  means  a  geothermal 
reservoir  consisting  of  natural  heat  which  is  stored  in  rocks  or 
in  an  aqueous  liquid  or  vapor  (whether  or  not  under  pressure). 
Such  a  deposit  shall  in  no  case  be  treated  as  a  gas  well  for  pur- 
poses of  this  section  or  section  613A,  and  this  section  shall  not  26  USC  613A. 
apply  to  a  geothermal  deposit  which  is  located  outside  the  United 
States  or  its  possessions." 

(2)  Technical  amendments. — 

(A)  Paragraph  (1)  of  section  613(c)  (defining  gross 
income  from  the  property)  is  amended  by  inserting  "and 
other  than  a  geothermal  deposit"  after  "oil  or  gas  well". 
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26USC613A.  (B)  Paragraph  (1)  of  section  613A(b)  is  amended 

(i)  by  inserting  "and"  at  the  end  of  subparagraph 

(A)  , 

(ii)  by  striking  out  "and"  at  the  end  of  subparagraph 

(B)  ,and 

(iii)  by  striking  out  subparagraph  (C). 

26  USC  614.  (C)  Subsection  (b)  of  section  614   (relating  to  special 

rules  as  to  operating  mineral  interest  in  oil  and  gas  wells)  is 
amended — 

(i)  by  inserting  "or  Geotiiermal  Deposits"  after  "Gas 
Wells"  in  the  subsection  heading,  and 

(ii)  by  inserting  "or  geotiiermal  deposits"  after  "gas 
wells"  in  so  much  of  the  text  as  precedes  paragraph  (1) 
thereof. 

(D)  Subsection  (c)  of  section  614  is  amended  by  striking 
out  "oil  and  gas  wells"  each  place  it  appears  and  inserting 
in  lieu  thereof  "oil  and  gas  wells  and  geotiiermal  deposits", 
(b)  Natural  Gas  From  Geopressured  Brine. — 
26USC613A.  (1)  Ik  general. — Subsection  (b)  of  section  613A  (relating  to 

exemption  for  certain  domestic  gas  wells)  is  amended  by  redesig- 
nating paragraph  (2)  as  paragraph  (3)  and  by  inserting  after 
paragraph  ( 1 )  the  following  new  paragraph : 
"(2)  Natural  gas  from  geofressured  brine. — The  allowance 
26  USC  611.  for  depletion  under  section  611  shall  be  computed  in  accordance 

with  section  613  with  respect  to  any  qualified  natural  gas  from 
geopressured  brine,  and  10  percent  snail  be  deemed  to  be  specified 
26  USC  613.  m  subsection  (b)  of  section  613  for  purposes  of  subsection  (a)  of 

such  section." 

(2)  Qualified  natural  gas  from  geopressured  brine. — Para- 
graph (3)  of  section  613 A  (b)  (as  redesignated  by  paragraph  (1)) 
is  amended  by  adding  at  the  end  thereof  the  following  new 
subparagraph : 

"(C)  Qualified  natural  gas  from  geopressured  brine. — 
The  term  'qualified  natural  gas  from  geopressured  brine' 
means  any  natural  gas — 

"(i)  which  is  determined  in  accordance  with  section 
503  of  the  Natural  Gas  Policy  Act  of  1978  to  be  produced 
from  geopressured  brine,  and 

"(ii)  which  is  produced  from  any  well  the  drilling  of 
which  began  after  September  30,  1978,  and  before  Jan- 
uary 1,  1984." 

26  USC  613  note.       (c)  Effecttve  Date. — The  amendments  made  by  this  section  shall 
take  effect  on  October  1, 1978,  and  shall  apply  to  taxable  years  ending 
on  or  after  such  date. 
26USC613A  (d)  Coordination  With  Other  Provision. — Any  allowance  for 

note-  depletion  allowed  by  reason  of  the  amendments  made  by  subsection  (b) 

shall  not  be  treated  as  a  credit,  exemption,  deduction,  or  comparable 
adjustment  applicable  to  the  computation  of  any  Federal  tax  which  is 
specifically  allowable  with  respect  to  any  high-cost  natural  gas  (or 
category  thereof)  for  purposes  of  section  107(d)  of  the  Natural  Gas 
Policy  Act  of  1978. 

SEC.  404.  REREFINED  LUBRICATING  OIL, 
26  USC  4093.  (a)  In  general.— Section  4093  (relating  to  exemption  of  sales  to 

producers)  is  amended  to  read  as  follows : 
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"SEC.  4093.  EXEMPTIONS. 

"(a)  Sales  to  Manufacturers  or  Producers  for  Resale. — Under 
regulations  prescribed  by  the  Secretary,  no  tax  shall  be  imposed  by 
section  4091  on  lubricating  oils  sold  to  a  manufacturer  or  producer   26  USC  4091. 
of  lubricating  oils  for  resale  by  him. 
"(b)  Use  in  Producing  Rerefined  Oil. — 

"(1)  Sales  to  re  re  fixers. — Under  regulations  prescribed  by 
the  Secretary,  no  tax  shall  be  imposed  by  section  4091  on  lubricat- 
ing oil  sold  for  use  in  mixing  with  used  or  waste  lubricating  oil 
which  has  been  cleaned,  renovated,  or  rerefined.  Any  person  to 
whom  lubricating  oil  is  sold  tax-free  under  this  paragraph  shall 
be  treated  as  the  producer  of  such  lubricating  oil. 

"(2)  Use  in  producing  rerefined  oil. — Under  regulations  pre. 
scribed  by  the  Secretary,  no  tax  shall  be  imposed  by  section  4091 
on  lubricating  oil  used  in  producing  rerefinea  oil  to  the  extent  that 
the  amount  of  such  lubricating  oil  does  not  exceed  55  percent  of 
such  rerefined  oil. 

"(3)  Rerefined  oil  defined. — For  purposes  of  this  subsection, 
the  term  'rerefined  oil'  means  oil  25  percent  or  more  of  which  is 
used  or  waste  lubricating  oil  which  has  been  cleaned,  renovated, 
or  rerefined." 

(b)  Conforming  Amendment. — Section  4092(a)  is  amended  by  26  USC  4092. 
striking  out  "4093"  and  insert  ingin  lieu  thereof  "4093  ( a ) ". 

(c)  Clerical  Amendment.-— -The  table  of  sections  for  subpart  B  of 

part  III  of  subchapter  A  of  chapter  32  is  amended  by  striking  out  the    26  USC  4091. 
item  relating  to  section  4093  and  inserting  in  lieu  thereof  the  following : 
"Sec  4093.  Exemptions." 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall    26  USC  4093 
apply  to  sales  on  or  after  the  first  day  of  the  first  calendar  month 
beginning  more  than  10  days  after  the  date  of  the  enactment  of  this 
Act. 

Approved  November  9,  1978. 
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OUTER  CONTINENTAL  SHELF  LANDS  ACT 


AX  ACT  To  provide  for  the  jurisdiction  of  the  United  States  over  the  submerged 
lands  of  the  outer  Continental  Shelf,  and  to  authorize  the  Secretary  of  the 
Interior  to  lease  such  lands  for  certain  purposes. 

Be  it  enacted  by  the  Senate  <nu!  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "Outer  Continental  Shelf  Lands  Act". 

Sec.  2.  Definitions. — When  used  in  this  Act — 

(a)  The  term  "outer  Continental  Shelf"  means  all  submerged  lands 
lying  seaward  and  outside  of  the  area  of  lands  beneath  navigable 
waters  as  defined  in  section  2  of  the  Submerged  Lands  Act  (Public 
Law  31,  Eighty-third  Congress,  first  session),  and  of  which  the  sub- 
soil and  seabed  appertain  to  the  United  States  and  are  subject  to  its 
jurisdiction  and  control : 

(b)  The  term  "Secretary"  means  the  Secretary  of  the  Interior,  ex- 
cept that  with  respect  to  functions  under  this  Act  transferred  to,  or 
vested  in,  the  Secretary  of  Energy  or  the  Federal  Energy  Regulatory 
Commission  by  or  pursuant  to  the  Department  of  Energy  Organization 
Act  (42  U.S.C.  7101  et  seq.),  the  term  "Secretary"  means  the  Secretary 
of  Energy,  or  the  Federal  Energy  Regulatory  Commission,  as  the  case 
may  be ; 

(c)  The  term  "lease"  means  any  form  of  authorization  which  is 
issued  under  section  8  or  maintained  under  section  6  of  this  Act  and 
which  authorizes  exploration  for.  and  development  and  production  of. 
minerals ; 

(d)  The  term  "person"  includes,  in  addition  to  a  natural  person,  an 
association,  a  State,  a  political  subdivision  of  a  State,  or  a  private, 
public,  or  municipal  corporation; 

(e)  The  term  "coastal  zone"  means  the  coastal  waters  (including  the 
lands  therein  and  thereunder)  and  the  adjacent  shorelands  (includ- 
ing the  waters  therein  and  thereunder) .  strongly  influenced  by  each 
other  and  in  proximity  to  the  shorelines  of  the  several  coastal  States, 
and  includes  islands,  transition  and  intertidal  areas,  salt  marshes, 
wetlands,  and  beaches,  which  zone  extends  seaward  to  the  outer  limit 
of  the  United  States  territorial  sea  and  extends  inland  from  the  shore- 
lines to  the  extent  necessary  to  control  shorelands.  the  uses  of  which 
have  a  direct  and  significant  impact  on  the  coastal  waters,  and  the 
inward  boundaries,  of  which  may  be  identified  by  the  several  coastal 
States,  pursuant  to  the  authority  of  section  305(b)  (1)  of  the  Coastal 
Zone  Management  Act  of  1972  (16  U.S.C.  1454(b)  (1) )  : 

(f)  The  term  "affected  State"  means,  with  respect  to  any  program, 
plan,  lease  sale,  or  other  activity,  proposed,  conducted,  or  approved 
pursuant  to  the  provisions  of  this  Act,  any  State — 

(1)  the  laws  of  which  are  declared,  pursuant  to  section  4(a) 
(2)  of  this  Act.  to  be  the  law  of  the  United  States  for  the  portion 
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of  the  outer  Continental  Shelf  on  which  such  activity  is.  or  is 
proposed  to  be,  conducted ; 

(2)  which  is,  or  is  proposed  to  be,  directly  connected  by  trans- 
portation facilities  to  any  artificial  island  or  structure  referred 
to  in  section  4  ( a )  ( 1 )  of  this  Act ; 

(5)  which  is  receiving,  or  in  accordance  with  the  proposed 
activity  will  receive,  oil  for  processing,  refining,  or  transshipment 
which  was  extracted  from  the  outer  Continental  Shelf  and  trans- 
ported directly  to  such  State  by  means  of  vessels  or  by  a  combina- 
tion of  means  including  vessels ; 

(4)  which  is  designated  by  the  Secretary  as  a  State  in  which 
there  is  a  substantial  probability  of  significant  impact  on  or 
damage  to  the  coastal,  marine,  or  human  environment,  or  a  State 
in  which  there  will  be  significant  changes  in  the  social,  govern- 
mental, or  economic  infrastructure,  resulting  from  the  explora- 
tion, development,  and  production  of  oil  and  gas  anywhere  on 
the  outer  Continental  Shelf :  or 

(5)  in  which  the  Secretary  finds  that  because  of  such  activity 
there  is.  or  will  be,  a  significant  risk  of  serious  damage,  due  to 
factors  such  as  prevailing  winds  and  currents,  to  the  marine  or 
coastal  environment  in  the  event  of  any  oilspill,  blowout,  or 
release  of  oil  or  gas  from  vessels,  pipelines,  or  other  transship- 
ment facilities; 

(g)  The  term  "marine  environment"  means  the  physical,  atmos- 
pheric, and  biological  components,  conditions,  and  factors  which 
interactively  determine  the  productivity,  state,  condition,  and  quality 
of  the  marine  ecosystem,  including  the  waters  of  the  high  seas,  the 
contiguous  zone,  transitional  and  intertidal  areas,  salt  marshes,  and 
wetlands  within  the  coastal  zone  and  on  the  outer  Continental  Shelf : 

fh)  The  term  "coastal  environment"  means  the  physical  atmos- 
pheric, and  biological  components,  conditions,  and  factors  which 
interactively  determine  the  productivity,  state,  condition,  and  quality 
of  the  terrestrial  ecosystem  from  the  shoreline  inward  to  the  boundaries 
of  the  coastal  zone ; 

(i)  The  term  "human  environment"  means  the  physical,  social,  and 
economic  components,  conditions,  and  factors  which  interactively 
determine  the  state,  condition,  and  quality  of  living  conditions, 
employment,  and  health  of  those  affected,  directly  or  indirectly,  by 
activities  occurring  on  the  outer  Continental  Shelf; 

(j)  The  term  "Governor"  means  the  Governor  of  a  State,  or  the 
pcjr.-on  or  entity  designated  by.  or  pursuant  to.  State  law  to  exercise 
the  powers  granted  to  such  Governor  pursuant  to  this  Act; 

(k)  The  term  "exploration"  means  the  process  of  searching  for 
minerals,  including  (1)  geophysical  surveys  where  magnetic,  gravity, 
seismic,  or  other  systems  are  used  to  detect  or  imply  the  presence  of 
such  minerals,  and  (2)  any  drilling,  whether  on  or  off  known  geologi- 
cal structures,  including  the  drilling  of  a  well  in  which  a  discovery  of 
oil  or  natural  gas  in  paying  quantities  is  made  and  the  drilling  of  any 
additional  delineation  well  after  such  discovery  which  is  needed  to 
delineate  any  reservoir  and  to  enable  the  lessee  to  determine  whether  to 
proceed  with  development  and  production: 
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(1)  The  term  "development"  means  those  activities  which  take  place 
following  discovery  of  minerals  in  paying  quantities,  Including  geo- 
physical activity,  drilling,  platform  construction,  and  operation  of  all 
onshore  support  facilities,  and  which  are  for  ( he  purpose  of  nit  Lmately 
producing  the  minerals  discovered; 

(m)  The  term  "production"  means  those  activities  which  take  place 
after  the  successful  completion  of  any  means  for  the  removal  of  min- 
erals, including  such  removal,  field  operations,  transfer  of  minerals 
to  shore,  operation  monitoring,  maintenance,  and  work-over  drilling; 

(n)  The  term  ''antitrust  law"  means — 

(1)  the  Sherman  Act  (15  U.S.C.  1  et  seq.); 

(2)  the  Clayton  Act   (lf>  l.S.C.  12  et  seq.); 

(3)  the  Federal  Trade  Commission  Act  (15  U.S.C.  11  et  seq.)  ; 

(4)  the  Wilson  Tariff  Act  (15  U.S.C.  8  et  seq.)  ;  or 

(5)  the  Act  of  June  19,  1936,  chapter  :><>•_>  (15  U.S.C.  13,  L3a. 
13b,  and  '21a)  ; 

(0)  The  term  "fair  market  value"  means  the  value  of  any  mineral 
(1)  computed  at  a  unit  price  equivalent  to  the  average  unit  price  at 
which  such  mineral  was  sold  pursuant  to  a  lease  during  the  period 
for  which  any  royalty  or  net  profit  share  is  accrued  or  reserved  to  the 
United  States  pursuant  to  such  lease,  or  {'2)  if  there  were  no  such 
sales,  or  if  the  Secretary  finds  that  there  were  an  insufficient  number 
of  such  sales  to  equitably  determine  such  value,  computed  at  the  aver- 
age unit  price  at  which  such  mineral  was  sold  pursuant  to  other  leases 
in  the  same  region  of  the  outer  Continental  Shelf  during  such  period, 
or  (3)  if  there  were  no  sales  of  such  mineral  from  such  region  during 
such  period,  or  if  the  Secretary  finds  that  there  are  an  insufficient 
number  of  such  sales  to  equitably  determine  such  value,  at  an  appro- 
priate price  determined  by  the  Secretary; 

(p)  The  term  "major  Federal  action"  means  any  action  or  proposal 
by  the  Secretary  which  is  subject  to  the  provisions  of  section  102(2) 
(C)  of  the  National  Environmental  Policy  Act  of  1969  (42  U.S.C. 
4332(2)  (C));  and 

(q)  The  term  "minerals"  includes  oil,  <ras,  sulphur,  geopressured- 
geothermal  and  associated  resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to  be  produced  from  "public 
lands"  as  defined  in  section  103  of  the  Federal  Land  Policy  and  Man- 
agement Act  of  1976. 

Sec.  3.  National  Policy  for  the  Outer  Continental  Shelf. — 
It  is  hereby  declared  to  be  the  policy  of  the  United  States  that — 

(1)  the  subsoil  and  seabed  of  the  outer  Continental  Shelf  appertain 
to  the  United  States  and  are  subject  to  its  jurisdiction,  control,  and 
power  of  disposit  ion  as  provided  in  this  Act  : 

(2)  this  Act  shall  be  construed  in  such  a  manner  that  the  character 
of  the  waters  above  the  outer  Continental  Shelf  as  hi<rh  seas  and  the 
right  to  navigation  and  fishing  therein  shall  not  be  affected; 

(3)  the  outer  Continental  Shelf  is  a  vital  national  resource  reserve 
held  by  the  Federal  Government  for  the  public,  which  should  l>c  made 
available  for  expeditious  and  orderly  development,  subject  to  envi- 
ronmental safeguards,  in  a  manner  which  is  consistent  with  the  main- 
tainence  of  competition  and  other  national  needs; 
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(4)  sine©  exploration,  development,  and  production  of  the  minerals 
of  the  outer  Continental  Shelf  will  have  significant  impacts  on  coastal 
and  non-coastal  areas  of  the  coastal  States,  and  on  other  affected 
States,  and,  in  recognition  of  the  national  interest  in  the  effective  man- 
agement of  the  marine,  coastal,  and  human  environments — 

(A)  such  States  and  their  affected  local  governments  may 
require  assistance  in  protecting  their  coastal  zones  and  other 
affected  areas  from  any  temporary  or  permanent  adverse  effects 
of  such  impacts ;  and 

(B)  such  States,  and  through  such  States,  affected  local  govern- 
ments, are  entitled  to  an  opportunity  to  participate,  to  the  extent 
consistent  with  the  national  interest,  in  the  policy  and  planning 
decisions  made  by  the  Federal  Government  relating  to  explora- 
tion for,  and  development  and  production  of,  minerals  of  the 
outer  Continental  Shelf; 

(5)  the  rights  and  responsibilities  of  all  States  and,  where  appro- 
priate, local  governments,  to  preserve  and  protect  their  marine,  human, 
and  coastal  environments  through  such  means  as  regulation  of  land, 
air,  and  water  uses,  of  safety,  and  of  related  development  and  activity 
should  be  considered  and  recognized ;  and 

(6)  operations  in  the  outer  Continental  Shelf  should  be  conducted 
in  a  safe  manner  by  well-trained  personnel  using  technology,  precau- 
tions, and  techniques  sufficient  to  prevent  or  minimize  the  likelihood 
of  blowouts,  loss  of  well  control,  fires,  spillages,  physical  obstruction 
to  other  users  of  the  waters  or  subsoil  and  seabed,  or  other  occurrences 
which  may  cause  damage  to  the  environment  or  to  property,  or  endan- 
ger life  or  health. 

Sec.  4.  Laws  Applicable  to  Outer  Coxtixextal  Shelf. — (a)  (1) 
The  Constitution  and  laws  and  civil  and  political  jurisdiction  of  the 
United  States  are  hereby  extended  to  the  subsoil  and  seabed  of  the 
outer  Continental  Shelf  and  to  all  artificial  islands,  and  all  installa- 
tions and  other  devices  permanently  or  temporarily  attached  to  the 
seabed  which  may  be  erected  thereon  for  the  purpose  of  exploring  for, 
developing,  or  producing  resources  therefrom,  or  any  such  installation 
or  other  device  (other  than  a  ship  or  vessel)  for  the  purpose  of  trans- 
porting such  resources,  to  the  same  extent  as  if  the  outer  Continental 
Shelf  were  an  area  of  exclusive  Federal  jurisdiction  located  within  a 
State:  Provided,  however,  That  mineral  leases  on  the  outer  Conti- 
nental Shelf  shall  be  maintained  or  issued  only  under  the  provisions 
of  this  Act. 

(2)  (A)  To  the  extent  that  they  are  applicable  and  not  inconsistent 
with  this  Act  or  with  other  Federal  laws  and  regulations  of  the  Sec- 
retary now  in  effect  or  hereafter  adopted,  the  civil  and  criminal  laws 
of  each  adjacent  State,  now  in  effect  or  hereafter  adopted,  amended,  or 
repealed  are  hereby  declared  to  be  the  law  of  the  United  States  for 
that  portion  of  the  subsoil  and  seabed  of  the  outer  Continental  Shelf, 
and  artificial  islands  and  fixed  structures  erected  thereon,  which  would 
be  within  the  area  of  the  State  if  its  boundaries  were  extended  seaward 
to  the  outer  margin  of  the  outer  Continental  Shelf,  and  the  President 
shall  determine  and  publish  in  the  Federal  Register  such  projected 
lines  extending  seaward  and  defining  each  such  area.  All  of  such 
applicable  laws  shall  be  administered  and  enforced  by  the  appropriate 
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officers  and  courts  of  the  United  States.  State  taxation  laws  shall  not 
apply  to  the  outer  Continental  Shelf. 

(Ji)  Within  one  year  after  the  date  of  enactment  of  this  subpara- 
graph, the  President  shall  establish  procedures  for  setting  any  out- 
standing international  boundary  dispute  respecting  the  outer  Conti- 
nental Shelf. 

(3)  The  provisions  of  this  section  for  adoption  of  State  law  as  the 
law  of  the  United  States  shall  never  be  interpreted  as  a  basis  for 
claiming  any  interest  in  or  jurisdiction  on  behalf  of  any  State  for  any 
purpose  over  the  seabed  and  subsoil  of  the  outer  Continental  Shelf,  or 
the  property  and  natural  resources  thereof  or  the  revenues  therefrom. 

(b)  With  respect  to  disability  or  death  of  an  employee  resulting 
from  any  injury  occurring  as  the  result  of  operations  conducted  on  the 
outer  Continental  Shelf  for  the  purpose  of  exploring  for,  developing, 
removing,  or  transporting  by  pipeline  the  natural  resources,  or  involv- 
ing rights  to  the  natural  resources,  of  the  subsoil  and  seabed  of  the 
outer  Continental  Shelf,  compensation  shall  be  payable  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Workers'  Compensation 
Act.  For  the  purposes  of  the  extension  of  the  provisions  of  the  Long- 
shoremen's and  Harbor  Workers'  Compensation  Act  under  this 
section — 

(1)  the  term  "employee"  does  not  include  a  master  or  member 
of  a  crew  of  any  vessel,  or  an  officer  or  employee  of  the  United 
States  or  any  agency  thereof  or  of  any  State  or  foreign  govern- 
ment, or  of  any  political  subdivision  thereof ; 

(2)  the  term  "employer"  means  an  employer  any  of  whose 
employees  are  employed  in  such  operations;  and 

(3)  the  term  "United  States"  when  used  in  a  geographical 
sense  includes  the  outer  Continental  Shelf  and  artificial  islands 
and  fixed  structures  thereon. 

(c)  For  the  purposes  of  the  National  Labor  Relations  Act,  as 
amended,  any  unfair  labor  practice,  as  defined  in  such  Act,  occurring 
upon  any  artificial  island,  installation,  or  other  device  referred  to  in 
subsection  (a)  of  this  section  shall  be  deemed  to  have  occurred  within 
the  judicial  district  of  the  State,  the  lawTs  of  which  apply  to  such  arti- 
ficial island,  installation,  or  other  device  pursuant  to  such  subsection, 
except  that  until  the  President  determines  the  areas  within  which 
such  State  laws  are  applicable,  the  judicial  district  shall  be  that  of  the 
State  nearest  the  place  of  location  of  such  artificial  island,  installation, 
or  other  device. 

(d)  (1)  The  Secretary  of  the  Department  in  which  the  Coast  Guard 
is  operating  shall  have  authority  to  promulgate  and  enforce  such  rea- 
sonable regulations  with  respect  to  lights  and  other  warning  devices, 
safety  equipment,  and  other  matters  relating  to  the  promotion  of 
safety  of  life  and  property  on  the  artificial  islands,  installations,  and 
other  devices  referred  to  in  subsection  (a)  or  on  the  waters  adjacent 
thereto,  as  he  may  deem  necessary. 

(2)  The  Secretary  of  the  Department  in  which  the  Coast  Guard  is 
operating  may  mark  for  the  protection  of  navigation  any  artificial 
island,  installation,  or  other  device  referred  to  in  subsection  (a)  when- 
ever the  owner  has  failed  suitably  to  mark  such  island,  installation, 
or  other  device  in  accordance  with  regulations  issued  under  this  Act, 
and  the  owner  shall  pay  the  cost  of  such  marking. 
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(e)  The  authority  of  the  Secretary  of  the  Army  to  prevent  obstruc- 
tion to  navigation  in  the  navigable  waters  of  the  United  States  is  here- 
by extended  to  the  artificial  islands,  installations,  and  other  devices 
referred  to  in  subsection  (a) . 

(f)  The  specific  application  by  this  section  of  certain  provisions  of 
law  to  the  subsoil  and  seabed  of  the  outer  Continental  Shelf  and  the 
artificial  islands,  installations,  and  other  devices  referred  to  in  sub- 
section (a)  or  to  acts  or  offenses  occurring  0r  committed  thereon  shall 
not  give  rise  to  any  inference  that  the  application  to  such  islands  and 
structures,  acts,  or  offenses  of  any  other  provision  of  law  is  not 
intended. 

Sec.  5.  Administration  of  Leasing  of  the  Outer  Continental 
Shelf. —  (a)  The  Secretary  shall  administer  the  provisions  of  this  Act 
relating  to  the  leasing  of  the  outer  Continental  Shelf,  and  shall 
prescribe  such  rules  and  regulations  as  may  be  necessary  to  carry  out 
such  provisions.  The  Secretary  may  at  any  time  prescribe  and  amend 
such  rules  and  regulations  as  he  determines  to  be  necessary  and  proper 
in  order  to  provide  for  the  prevention  of  waste  and  conservation  of 
the  natural  resources  of  the  outer  Continental  Shelf,  and  the  protec- 
tion of  correlative  rights  therein,  and,  notwithstanding  any  other  pro- 
visions herein,  such  rules  and  regulations  shall,  as  of  their  effective 
date,  apply  to  all  operations  conducted  under  a  lease  issued  or  main- 
tained under  the  provisions  of  this  Act.  In  the  enforcement  of  safety, 
environmental,  and  conservation  laws  and  regulations,  the  Secretary 
shall  cooperate  with  the  relevant  departments  and  agencies  of  the  Fed- 
eral Government  and  of  the  affected  States.  In  the  formulation  and 
promulgation  of  regulations,  the  Secretary  shall  request  and  give  due 
consideration  to  the  views  of  the  Attorney  General  with  respect  to 
matters  which  may  affect  competition.  In  considering  any  regulations 
and  in  preparing  any  such  views  the  Attorney  General  shall  consult 
with  the  Federal  Trade  Commission.  The  regulations  prescribed  by  the 
Secretary  under  this  subsection  shall  include,  but  not  be  limited  to, 
provisions — 

(1)  for  the  suspension  or  temporary  prohibition  of  any  opera- 
tion or  activity,  including  production,  pursuant  to  any  lease  or 
permit  (A)  at  the  request  of  a  lessee,  in  the  national  interest,  to 
facilitate  proper  development  of  a  lease  or  to  allow  for  the  con- 
struction or  negotiation  for  use  of  transportation  facilities,  or  (B) 
if  there  is  a  threat  of  serious,  irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other  aquatic  life) ,  to  property, 
to  any  mineral  deposits  (in  areas  leased  or  not  leased),  or  to  the 
marine,  coastal,  or  human  environment,  and  for  the  extension  of 
any  permit  or  lease  affected  by  suspension  or  prohibition  under 
clause  (A)  or  (B)  by  a  period  equivalent  to  the  period  of  such 
suspension  or  prohibition,  except  that  no  permit  or  lease  shall  be 
so  extended  when  such  suspension  or  prohibition  is  the  result  of 
gross  negligence  or  willful  violation  of  such  lease  or  permit,  or  of 
regulations  issued  with  respect  to  such  lease  or  permit ; 

(E)  with  respect  to  cancellation  of  any  lease  or  permit — 

(A)  that  such  cancellation  may  occur  at  any  time,  if  the 
Secretary  determines,  after  a  hearing,  that — 

(i)  continued  activity  pursuant  to  such  lease  or  per- 
mit would  probably  cause  serious  harm  or  damage  to  life 
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(including  iisli  and  other  aquatic  life),  to  property,  to 
any  mineral  (in  areas  leased  or  not  leased),  to  the 
national  security  or  defense,  or  to  the  marine,  coastal,  or 
human  environment; 

(ii)  the  threat  of  harm  or  damage  will  not  disappear 
or  decrease  to  an  acceptable  extent  within  a  reasonable 
period  of  time ;  and 

(iii)  the  advantages  of  cancellation  outweigh  the 
advantages  of  continuing  such  lease  or  permit  in  force; 

(B)  that  such  cancellation  shall  not  occur  unless  and  until 
operations  under  such  lease  or  permit  shall  have  been  under 
suspension,  or  temporary  prohibition,  by  the  Secretary,  with 
due  extension  of  any  lease  or  permit  term  continuously  for  a 
period  of  five  years,  or  for  a  lesser  period  upon  request  of  the 
lessee ; 

(C)  that  such  cancellation  shall  entitle  the  lessee  to  receive 
such  compensation  as  he  shows  to  the  Secretary  as  being  equal 
to  the  lesser  of  (i)  the  fair  value  of  the  canceled  rights  as  of 
the  date  of  cancellation,  taking  account  of  both  anticipated 
revenues  from  the  lease  and  anticipated  costs,  including  costs 
of  compliance  with  all  applicable  regulations  and  operating 
orders,  liability  for  cleanup  costs  or  damages,  or  both,  in  the 
ease  of  an  oilspill,  and  all  other  costs  reasonably  anticipated 
on  the  lease,  or  (ii)  the  excess,  if  any,  over  the  lessee's  reve- 
nues, from  the  lease  (plus  interest  thereon  from  the  date  of 
receipt  to  date  of  reimbursement)  of  all  consideration  paid 
for  the  lease  and  all  direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease  and  in  connection  with 
exploration  or  development,  or  both,  pursuant  to  the  lease 
(plus  interest  on  such  consideration  and  such  expenditures 
from  date  of  payment  to  date  of  reimbursement  ),  except  that 
(1)  with  respect  to  leases  issued  before  the  date  of  enactment 
of  this  subparagraph,  such  compensation  shall  be  equal  to  the 
amount  specified  in  clause  (i)  of  this  subparagraph ;  and  (II) 
in  the  case  of  joint  leases  which  are  canceled  due  to  the  failure 
of  one  or  more  partners  to  exercise  due  diligence,  the  innocent 
parties  shall  have  the  right  to  seek  damages  for  such  loss  from 
the  responsible  party  or  parties  and  the  right  to  acquire  the 
interests  of  the  negligent  party  or  parties  and  be  issued  the 
lease  in  question ; 

(3)  for  the  assignment  or  relinquishment  of  a  lease; 

(4)  for  unitization,  pooling,  and  drilling  agreements; 

(5)  for  the  subsurface  storage  of  oil  and  gas  other  than  by 
the  Federal  Government; 

(6)  for  drilling  or  easements  necessary  for  exploration,  devel- 
opment, and  production; 

(7)  for  the  prompt  and  efficient  exploration  and  development 
of  a  lease  area  ;  and 

(8)  for  compliance  with  the  national  ambient  air  quality  stand- 
ards pursuant  to  the  Clean  Air  Act  (42  U.S.C.  7401  et  seq.) ,  to  the 
extent  that  activities  authorized  under  this  Act  significantly  affect 
the  air  quality  of  any  State. 
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(b)  The  issuance  and  continuance  in  effect  of  any  lease,  or  of  any 
assignment  or  other  transfer  of  any  lease,  under  the  provisions  of  this 
Act  shall  be  conditioned  upon  compliance  with  regulations  issued 
under  this  Act. 

(c)  Whenever  the  owner  of  a  nonproducing  lease  fails  to  comply 
with  any  of  the  provisions  of  this  Act,  or  of  the  lease,  or  of  the  regu- 
lations issued  under  this  Act,  such  lease  may  be  canceled  by  the  Secre- 
tary, subject  to  the  right  of  judicial  review  as  provided  in  this  Act, 
if  such  default  continues  for  the  period  of  thirty  days  after  mailing  of 
notice  by  registered  letter  to  the  lease  owner  at  his  record  post  office 
address. 

(d)  Whenever  the  owner  of  any  producing  lease  fails  to  comply 
with  any  of  the  provisions  of  this  Act,  of  the  lease,  or  of  the  regula- 
tions issued  under  this  Act,  such  lease  may  be  forfeited  and  canceled 
by  an  appropriate  proceeding  in  any  United  States  district  court  hav- 
ing jurisdiction  under  the  provisions  of  this  Act. 

(e)  Eights-of-way  through  the  submerged  lands  of  the  outer  Con- 
tinental Shelf,  whether  or  not  such  lands  are  included  in  a  lease  main- 
tained or  issued  pursuant  to  this  Act,  may  be  granted  by  the  Secretary 
for  pipeline  purposes  for  the  transportation  of  oil,  natural  gas,  sul- 
phur, or  other  minerals,  or  under  such  regulations  and  upon  such  con- 
ditions as  may  be  prescribed  by  the  Secretary,  or  where  appropriate 
the  Secretary  of  Transportation,  including  (as  provided  in  section 
21(b)  of  this  Act)  assuring  maximum  environmental  protection  by 
utilization  of  the  best  available  and  safest  technologies,  including  the 
safest  practices  for  pipeline  burial  and  upon  the  express  condition 
that  oil  or  gas  pipelines  shall  transport  or  purchase  without  discrim- 
ination, oil  or  natural  gas  produced  from  submerged  lands  or  outer 
Continental  Shelf  lands  in  the  vicinity  of  the  pipelines  in  such  propor- 
tionate amounts  as  the  Federal  Energy  Regulatory  Commission,  in 
consultation  with  the  Secretary  of  Energy,  may,  after  a  full  hearing 
with  due  notice  thereof  to  the  interested  parties,  determine  to  be  rea- 
sonable, taking  into  account,  among  other  things,  conservation  and  the 
prevention  of  waste.  Failure  to  comply  with  the  provisions  of  this 
section  or  the  regulations  and  conditions  prescribed  under  this  section 
shall  be  ground  for  forfeiture  of  the  grant  in  an  appropriate  judicial 
proceeding  instituted  by  the  United  States  in  any  United  States 
district  court  having  jurisdiction  under  the  provisions  of  this  Act. 

(f)  (1)  Except  as  provided  in  paragraph  (2),  every  permit,  license, 
easement,  right-of-way,  or  other  grant  of  authority  for  the  transporta- 
tion by  pipeline  on  or  across  the  outer  Continenal  Shelf  of  oil  or  gas 
shall  require  that  the  pipeline  be  operated  in  accordance  with  the  fol- 
lowing competitive  principles : 

(A)  The  pipeline  must  provide  open  and  nondiscriminatory 
access  to  both  owner  and  nonowner  shippers. 

(B)  Upon  the  specific  request  of  one  or  more  owner  or  non- 
owner  shippers  able  to  provide  a  guaranteed  level  of  throughput, 
and  on  the  condition  that  the  shipper  or  shippers  requesting  such 
expansion  shall  be  responsible  for  bearing  their  proportionate 
share  of  the  costs  and  risks  related  thereto,  the  Federal  Energy 
Regulatory  Commission  may,  upon  finding,  after  a  full  hearing 
with  due  notice  thereof  to  the  interested  parties,  that  such  expan- 
sion is  within  technological  limits  and  economic  feasibility,  order 
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a  subsequent  expansion  of  throughput  capacity  of  any  pipeline  for 
which  the  permit,  license,  easement,  right-of-way,  or  other  grant 
of  authority  is  approved  or  issued  after  the  date  of  enactment  of 
this  subparagraph.  This  subparagraph  shall  not  apply  to  any 
such  grant  of  authority  approved  or  issued  for  the  Gull  of  Mexico 
or  the  Santa  Barbara  Channel. 

(2)  The  Federal  Energy  Regulatory  Commission  may,  by  order  or 
regulation,  exempt  from  any  or  all  of  the  requirements  of  paragraph 
(1)  of  this  subsection  any  pipeline  or  class  of  pipelines  which  feeds 
into  a  facility  where  oil  and  gas  are  first  collected  or  a  facility  where 
oil  and  gas  are  first  separated,  dehydrated,  or  otherwise  processed. 

(3)  The  Secretary  of  Energy  and  the  Federal  Energy  Regulatory 
Commission  shall  consult  with  and  give  due  consideration  to  the  views 
of  the  Attorney  General  on  specific  conditions  to  be  included  in  any 
permit,  license,  easement,  right-of-way,  or  grant  of  authority  in  order 
to  ensure  that  pipelines  are  operated  in  accordance  with  the  competi- 
tive principles  set  forth  in  paragraph  (1)  of  this  subsection.  In  prepar- 
ing any  such  views,  the  Attorney  General  shall  consult  with  the  Fed- 
eral Trade  Commission. 

(4)  Nothing  in  this  subsection  shall  be  deemed  to  limit,  abridge, 
or  modify  any  authority  of  the  United  States  under  any  other  provi- 
sion of  law  with  respect  to  pipelines  on  or  across  the  outer  Continental 
Shelf. 

(g)  (1)  The  leasee  shall  produce  any  oil  or  gas,  or  both,  obtained 
pursuant  to  an  approved  development  and  production  plan,  at  rates 
consistent  with  any  rule  or  order  issued  by  the  President  in  accordance 
with  any  provision  of  law. 

(2)  If  no  rule  or  order  referred  to  in  paragraph  (1)  has  been  issued, 
the  lessen1  shall  produce  such  oil  or  gas,  or  both,  at  rates  consistent  with 
any  regulation  promulgated  by  the  Secretary  of  Energy  which  is  to 
assure  the  maximum  rate  of  production  which  may  be  sustained  with- 
out loss  of  ultimate  recovery  of  oil  or  gas,  or  both,  under  sound  engi- 
neering and  economic  principles,  and  which  is  safe  for  the  duration 
of  the  activity  covered  by  the  approved  plan.  The  Secretary  may  permit 
the  lessee  to  vary  such  rates  if  he  finds  that  such  variance  is  necessary. 

(h)  The  head  of  any  Federal  department  or  agency  who  takes  any 
action  which  has  a  direct  and  significant  effect  on  the  outer  Continen- 
tal Shelf  or  its  development  shall  promptly  notify  the  Secretary  of 
such  action  and  the  Secretary  shall  thereafter  notify  the  Governor  of 
any  affected  State  and  the  Secretary  may  thereafter  recommend  such 
changes  in  such  action  as  are  considered  appropriate. 

(i)  After  the  date  of  enactment  of  this  section,  no  holder  of  any  oil 
and  gas  lease  issued  or  maintained  pursuant  to  this  Act  shall  be  per- 
mitted to  flare  natural  gas  from  any  well  unless  the  Secretaiw  finds 
that  there  is  no  practicable  way  to  complete  production  of  such  gas,  or 
that  such  flaring  is  necessary  to  alleviate  a  temporary  emergency  situa- 
tion or  to  conduct  testing  or  work-over  operations. 

Sec.  6.  Maintenance  of  Leases  on  Outer  Continental  Shelf. — ■ 
(a)  The  provisions  of  this  section  shall  apply  to  any  mineral  lease 
covering  submerged  lands  of  the  outer  Continental  Shelf  issued  by  any 
State  (including  any  extension,  renewal,  or  replacement  thereof  here- 
tofore granted  pursuant  to  such  lease  or  under  the  laws  of  such  State) 
if— 
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(1)  such  lease,  or  a  true  copy  thereof,  is  filed  with  the  Secretary 
by  the  lessee  or  his  duly  authorized  agent  within  ninety  days  from 
the  effective  date  of  this  Act,  or  within  such  further  period  or 
periods  as  provided  in  section  7  hereof  or  as  may  be  fixed  from 
time  to  time  by  the  Secretary ; 

(2)  such  lease  was  issued  prior  to  December  21, 1948,  and  would 
have  been  on  June  5, 1950,  in  force  and  effect  in  accordance  with  its 
terms  and  provisions  and  the  law  of  the  State  issuing  it  had  the 
State  had  authority  to  issue  such  lease ; 

(3)  there  is  filed  with  the  Secretary,  within  the  period  or  periods 
specified  in  paragraph  (1)  of  this  subsection,  (A)  a  certificate 
issued  by  the  State  official  or  agency  having  jurisdiction  over  such 
lease  stating  that  it  would  have  been  in  force  and  effect  as  required 
by  the  provisions  of  paragraph  (2)  of  this  subsection,  or  (B)  in 
the  absence  of  such  certificate,  evidence  in  the  form  of  affidavits, 
receipts,  canceled  checks,  or  other  documents  that  may  be  required 
by  the  Secretary,  sufficient  to  prove  that  such  lease  would  have 
been  so  in  force  and  effect ; 

(4)  except  as  otherwise  provided  in  section  7  hereof,  all  rents, 
royalties,  and  other  sums  payable  under  such  lease  between  June  5, 
1950,  and  the  effective  date  of  this  Act,  which  have  not  been  paid 
in  accordance  with  the  provisions  thereof,  or  to  the  Secretary  or  to 
the  Secretary  of  the  Navy,  are  paid  to  the  Secretary  within  the 
period  or  periods  specified  in  paragraph  (1)  of  this  subsection, 
and  all  rents,  royalties,  and  other  sums  payable  under  such  lease 
after  the  effective  date  of  this  Act,  are  paid  to  the  Secretary,  who 
shall  deposit  such  payments  in  the  Treasury  in  accordance  with 
section  9  of  this  Act ; 

(5)  the  holder  of  such  lease  certifies  that  such  lease  shall  con- 
tinue to  be  subject  to  the  overriding  royalty  obligations  existing 
on  the  effective  date  of  this  Act ; 

(6)  such  lease  was  not  obtained  by  fraud  or  misrepresentation; 

(7)  such  lease,  if  issued  on  or  after  June  23,  1947,  was  issued 
upon  the  basis  of  competitive  bidding; 

(8)  such  lease  provides  for  a  royalty  to  the  lessor  on  oil  and 
gas  of  not  less  than  12%  per  centum  and  on  sulphur  of  not  less 
than  5  per  centum  in  amount  or  value  of  the  production  saved, 
removed,  or  sold  from  the  lease,  or,  in  any  case  in  which  the  lease 
provides  for  a  lesser  royalty,  the  holder  thereof  consents  in  writ- 
ing, filed  with  the  Secretary,  to  the  increase  of  the  royalty  to  the 
minimum  herein  specified ; 

(9)  the  holder  thereof  pays  to  the  Secretary  within  the  period 
or  periods  specified  in  paragraph  (1)  of  this  subsection  an  amount 
equivalent  to  any  severance,  gross  production,  or  occupation  taxes 
imposed  by  the  State  issuing  the  lease  on  the  production  from  the 
lease,  less  the  State's  royalty  interest  in  such  production,  between 
June  5, 1950,  and  the  effective  date  of  this  Act  and  not  heretofore 
paid  to  the  State,  and  thereafter  pays  to  the  Secretary  as  an  addi- 
tional royalty  on  the  production  from  the  lease,  less  the  United 
States'  royalty  interest  in  such  production,  a  sum  of  money  equal 
to  the  amount  of  the  severance,  gross  production,  or  occupation 
taxes  which  would  have  been  payable  on  such  production  to  the 
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State  issuing  the  lease  under  its  laws  as  they  existed  on  the  effec- 
tive date  of  this  Act; 

(10)  such  lease  will  terminate  within  a  period  of  not  more 
than  five  years  from  the  effective  date  of  this  Act  in  the  absence 
of  production  or  operations  for  drilling,  or,  in  any  case  in  which 
t  he  lease  provides  for  a  longer  period,  t  he  holder  t  hereof  consents 
in  writing,  filed  with  the  Secretary,  to  the  reduction  of  such 
period  so  that  it  will  not  exceed  the  maximum  period  herein  speci- 
fied; and 

(11)  the  holder  of  such  least1  furnishes  such  surety  bond,  if 
any,  as  the  Secretary  may  require  and  complies  with  such  other 
reasonable  requirements  as  the  Secretary  may  deem  necessary  to 
protect  the  interests  of  the  United  States. 

(b)  Any  person  holding  a  mineral  lease,  which  as  determined  by 
the  Secretary  meets  the  requirements  of  subsection  (a)  of  this  sec- 
tion, may  continue  to  maintain  such  lease,  and  may  conduct  opera- 
tions thereunder,  in  accordance  with  (1)  its  provisions  as  to  the 
area,  the  minerals  covered,  rentals  and.  subject  to  the  provisions 
of  paragraphs  (8),  (9)  and  (10)  of  subsection  (a)  of  this  section, 
as  to  royalties  and  as  to  the  term  thereof  and  of  any  extensions, 
renewals,  or  replacements  authorized  therein  or  heretofore  author- 
ized by  the  laws  of  the  State  issuing  such  lease,  or.  if  oil  or  gas  was 
not  being  produced  in  paying  quantities  from  such  lease  on  or  before 
December  11,  1950,  or  if  production  in  paying  quantities  has  ceased 
since  June  5,  L950,  or  if  the  primary  term  of  such  lease  has  expired 
since  December  11,  1950,  then  for  a  term  from  the  effective  date 
hereof  equal  to  the  term  remaining  unexpired  on  December  11,  1950, 
under  the  provisions  of  such  lease  or  any  extensions,  renewals,  or 
replacements  authorized  therein,  or  heretofore  authorized  by  the 
laws  of  such  State,  and  (2)  such  regulations  as  the  Secretary  may 
under  section  5  of  this  Act  prescribe  within  ninety  days  after  mak- 
ing his  determination  that  such  lease  meets  the  requirements  of  sub- 
section (a)  of  this  section:  Provided,  however,  That  any  rights  to 
sulphur  under  any  lease  maintained  under  the  provisions  of  this 
subsection  shall  not  extend  beyond  the  primary  term  of  such  lease 
or  any  extension  thereof  under  the  provisions  of  such  subsection  (b) 
unless  sulphur  is  being  produced  in  paying  quantities  or  drilling, 
well  reworking,  plant  construction,  or  other  operations  for  the  pro- 
duction of  sulphur,  as  approved  by  the  Secretary,  are  being  con- 
ducted on  the  area  covered  by  such  lease  on  the  date  of  expiration 
of  such  primary  term  or  extension :  Provided  further.  That  if  sulphur 
is  being  produced  in  paying  quantities  on  such  date,  then  such  rights 
shall  continue  to  be  maintained  in  accordance  with  such  lease  and 
the  provisions  of  this  Act  :  Provided  further,  That,  if  the  primary 
term  of  a  lease  being  maintained  under  subsection  (b)  hereof  has 
expired  prior  to  the  effective  date  of  this  Act  and  oil  or  gas  is  being 
produced  in  paying  quantities  on  such  date,  then  such  rights  to 
sulphur  as  the  lessee  may  have  under  such  lease  shall  continue  for 
twenty-four  months  from  the  effective  date  of  this  Act  and  as  long 
thereafter  as  sulphur  is  produced  in  paying  quantities,  or  drilling, 
well  working,  plant  construction,  or  other  operations  for  the  produc- 
tion of  sulphur,  as  approved  by  the  Secretary,  are  being  conducted 
on  the  area  covered  by  the  lease. 
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(c)  The  permission  granted  in  subsection  (b)  of  this  section  shall 
not  be  construed  to  be  a  waiver  of  such  claims,  if  any,  as  the  United 
States  may  have  against  the  lessor  or  the  Lessee  or  any  other  person 
respecting  sums  payable  or  paid  for  or  under  the  lease,  or  respecting 
activities  conducted  under  the  lease,  prior  to  the  effective  date  of 
this  Act. 

(d)  Any  person  complaining  of  a  negative  determination  by  the 
Secretary  of  the  Interior  under  this  section  may  have  such  deter- 
mination reviewed  by  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia  by  filing  a  petition  for  review  within  sixty  days 
after  receiving  notice  of  such  action  by  the  Secretary. 

(e)  In  the  event  any  lease  maintained  under  this  section  covers 
lands  beneath  navigable  waters,  as  that  term  is  used  in  the  Sub- 
merged Lands  Act.  as  well  as  lands  of  the  outer  Continental  Shelf, 
the  provisions  of  this  section  shall  apply  to  such  lease  only  insofar 
as  it  covers  lands  of  the  outer  Continental  Shelf. 

Sec.  7.  Controversy  Over  Jurisdiction. — In  the  event  of  a  contro- 
versy between  the  United  States  and  a  State  as  to  whether  or  not 
lands  are  subject  to  the  provisions  of  this  Act.  the  Secretary  is  author- 
ized, notwithstanding  the  provisions  of  subsections  (a)  and  (b)  of 
section  6  of  this  Act.  and  with  the  concurrence  of  the  Attorney  Gen- 
eral of  the  United  States,  to  negotiate  and  enter  into  agreements  with 
the  State,  its  political  subdivision  or  grantee  or  a  lessee  thereof, 
respecting  operations  under  existing  mineral  leases  and  payment  and 
impounding  of  rents,  royalties,  and  other  sums  payable  thereunder,  or 
with  the  State,  its  political  subdivision  or  grantee,  respecting  the  issu- 
ance or  nonissuance  of  new  mineral  leases  pending  the  settlement  or 
adjudication  of  the  controversy.  The  authorization  contained  in  the 
preceding  sentence  of  this  section  shall  not  be  construed  to  be  a  limi- 
tation upon  the  authority  conferred  on  the  Secretary  in  other  sections 
of  this  Act.  Payments  made  pursuant  to  such  agreement.. or  pursu- 
ant to  any  stipulation  between  the  United  States  and  a  State,  shall  be 
considered  as  compliance  with  section  6  (a)  (4)  hereof.  Upon  the 
termination  of  such  agreement  or  stipulation  by  reason  of  the  final 
settlement  or  adjudication  of  such  controversy,  if  the  lands  subject 
to  any  mineral  lease  are  determined  to  be  in  whole  or  in  part  lands 
subject  to  the  provisions  of  this  Act.  the  lessee,  if  he  has  not  already 
done  so,  shall  comply  with  the  requirements  of  section  6  (a),  and 
thereupon  the  provisions  of  section  6  (b)  shall  govern  such  lease. 
The  notice  concerning  "Oil  and  Gas  Operations  in  the  Submerged 
Coastal  Lands  of  the  Gulf  of  Mexico"  issued  by  the  Secretary  on 
December  11,  1950  (15  F.  R.  8835),  as  amended  by  the  notice  dated 
January  26,  1951  (16  F.  R.  953).  and  as  supplemented  bv  the  notices 
dated  February  2, 1951  (16  F.  R.  1203),  March  5. 1951  (16  F.  R.  2195), 
April  23.  1951' (16  F.  R.  3623).  June  25.  1951  (16  F.  R.  640-4) .  August 
22.  1951  (16  F.  R.  8720) ,  October  24, 1951  (16  F.  R.  10998) .  December 
21,  1951  (17  F.  R,  43),  March  25,  1952  (17  F.  R.  2821).  June  26.  1952 
(17  F.  R.  5833),  and  December  24,  1952  (18  F.  R.  48) .  respectively,  is 
hereby  approved  and  confirmed. 

Sec.  8.  Leasing  of  Outer  Continental  Shelf— (a)  (1)  The  Sec- 
retary is  authorized  to  grant  to  the  highest  responsible  qualified  bid- 
der or  bidders  by  competitive  bidding,  under  regulations  promulgated 
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in  advance,  any  oil  and  gas  lease  on  submerged  lands  of  the  outer  Con- 
tinental Shelf  which  are  not  covered  by  leases  meeting  the  require- 
ments of  subsection  (a)  of  section  (>  of  this  Act.  Such  regulations 
may  provide  for  the  deposit  of  cash  bids  in  an  interest-bearing  ac- 
count until  the  Secretary  announces  his  decision  on  whether  to  accept 
the  bids,  with  the  interest  earned  thereon  to  be  paid  to  the  Treasury 
as  to  bids  that  are  accepted  and  to  the  unsuccessful  bidders  as  to  bids 
that  are  rejected.  The  bidding  shall  be  by  sealed  bid  and,  at  the  dis- 
cretion of  the  Secretary,  on  the  basis  of — 

(A)  cash  bonus  bid  with  a  royalty  at  not  less  than  12%  per 
centum  fixed  by  the  Secretary  in  amount  or  value  of  the  produc- 
tion saved,  removed,  or  sold; 

(B)  variable  royalty  bid  based  on  a  per  centum  in  amount  or 
value  of  the  production  saved,  removed,  or  sold,  with  either  a  fixed 
work  commitment  based  on  dollar  amount  for  exploration  or  a 
fixed  cash  bonus  as  determined  by  the  Secretary,  or  both; 

(C)  cash  bonus  bid,  or  work  commitment  bid  based  on  a  dollar 
amount  for  exploration  with  a  fixed  cash  bonus,  and  a  diminish- 
ing or  sliding  royalty  based  on  such  formulae  as  the  Secretary 
shall  determine  as  equitable  to  encourage  continued  production 
from  the  lease  area  as  resources  diminish,  but  not  less  than  12y2 
per  centum  at  the  beginning  of  the  lease  period  in  amount  or 
value  of  the  production  saved,  removed,  or  sold ; 

(D)  cash  bonus  bid  with  a  fixed  share  of  the  net  profits  of  no 
less  than  30  per  centum  to  be  derived  from  the  production  of  oil 
and  gas  from  the  lease  area; 

(E)  fixed  cash  bonus  with  the  net  profit  share  reserved  as  the 
bid  variable ; 

(F)  cash  bonus  bid  with  a  royalty  at  no  less  than  12%  per 
centum  fixed  by  the  Secretary  in  amount  or  value  of  the  produc- 
tion saved,  removed,  or  sold  and  a  fixed  per  centum  share  of  net 
profits  of  no  less  than  30  per  centum  to  be  derived  from  the  pro- 
duction of  oil  and  gas  from  the  lease  area ; 

(G)  work  commitment  bid  based  on  a  dollar  amount  for  ex- 
ploration with  a  fixed  cash  bonus  and  a  fixed  royalty  in  amount 
or  value  of  the  production  saved,  removed,  or  sold ;  or 

(H)  subject  to  the  requirements  of  paragraph  (4)  of  this  sub- 
section, any  modification  of  bidding  systems  authorized  in  sub- 
paragraphs (A)  through  (G),  or  any  other  systems  of  bid  vari- 
ables, terms,  and  conditions  which  the  Secretary  determines  to 
be  useful  to  accomplish  the  purposes  and  policies  of  this  Act, 
except  that  no  such  bidding  system  or  modification  shall  have  more 
than  one  bid  variable. 

(2)  The  Secretary  may,  in  his  discretion,  defer  any  part  of  the  pay- 
ment of  the  cash  bonus,  as  authorized  in  paragraph  (1)  of  this  sub- 
section, according  to  a  schedule  announced  at  the  time  of  the  announce- 
ment of  the  lease  sale,  but  such  payment  shall  be  made  in  total  no  later 
than  five  years  after  the  date  of  the  lease  sale. 

(3)  The  Secretary  may,  in  order  to  promote  increased  production 
on  the  lease  area,  through  direct,  secondary,  or  tertiary  recovery  means, 
reduce  or  eliminate  any  royalty  or  net  profit  share  set  forth  in  the  lease 
for  such  area. 
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(4)  (A)  The  Secretary  of  Energy  shall  submit  any  bidding  system 
authorized  in  subparagraph  (H)  of  paragraph  (1)  to  the  Senate  and 
House  of  Representatives.  The  Secretary  may  institute  such  bidding 
system  unless  either  the  Senate  or  the  House  of  Representatives  passes 
a  resolution  of  disapproval  within  thirty  days  after  receipt  of  the 
bidding  system. 

(B)  Subparagraphs  (C)  through  (J)  of  this  paragraph  are  enacted 

by  Congress — 

(i)  as  an  exercise  of  the  rulemaking  power  of  the  Senate  and 
the  House  of  Representatives,  respectively,  and  as  such  they  are 
deemed  a  part  of  the  rules  of  each  House,  respectively,  but  they 
are  applicable  only  with  respect  to  the  procedures  to  be  followed 
in  that  House  in  the  case  of  resolutions  described  by  this  para- 
graph, and  they  supersede  other  rules  only  to  the  extent  that  they 
are  inconsistent  therewith ;  and 

(ii)  with  full  recognition  of  the  constitutional  right  of  either 
House  to  change  the  rules  (so  far  as  relating  to  the  procedure  of 
that  House)  at  any  time,  in  the  same  manner,  and  to  the  same 
extent  as  in  the  case  of  any  other  rule  of  that  House. 

(C)  A  resolution  disapproving  a  bidding  system  submitted  pur- 
suant to  this  paragraph  shall  immediately  be  referred  to  a  committee 
(and  all  resolutions  with  respect  to  the  same  request  shall  be  referred 
to  the  same  committee  )  by  the  President  of  the  Senate  or  the  Speaker 
of  the  House  of  Representatives,  as  the  case  may  be. 

(D)  If  the  committee  to  which  has  been  referred  any  resolution 
disapproving  the  bidding  system  of  the  Secretary  has  not  reported 
the  resolution  at  the  end  of  ten  calendar  days  after  its  referral,  it  shall 
be  in  order  to  move  either  to  discharge  the  committee  from  further  con- 
sideration of  the  resolution  or  to  discharge  the  committee  from  further 
consideration  of  any  other  resolution  with  respect  to  the  same  bidding 
system  which  has  been  referred  to  the  committee. 

(E)  A  motion  to  discharge  may  be  made  only  by  an  individual 
favoring  the  resolution,  shall  be  highly  privileged  (except  that  it  may 
not  be  made  after  the  committee  has  reported  a  resolution  with  respect 
to  the  same  recommendation),  and  debate  thereon  shall  be  limited  to 
not  more  than  one  hour,  to  be  divided  equally  between  those  favoring 
and  those  opposing  the  resolution.  An  amendment  to  the  motion  shall 
not  be  in  order,  and  it  shall  not  be  in  order  to  move  to  reconsider  the 
vote  by  which  the  motion  is  agreed  to  or  disagreed  to. 

(F)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the 
motion  may  not  be  renewed,  nor  may  another  motion  to  discharge  the 
committee  be  made  with  respect  to  any  other  resolution  with  respect 
to  the  same  bidding  system. 

(G)  When  the  committee  has  reported,  or  has  been  discharged 
from  further  consideration  of,  a  resolution  as  provided  in  this  para- 
graph, it  shall  be  at  any  time  thereafter  in  order  (even  though  a  pre- 
vious motion  to  the  same  effect  has  been  disagreed  to)  to  move  to 
proceed  to  the  consideration  of  the  resolution.  The  motion  shall  be 
highly  privileged  and  shall  not  be  debatable.  An  amendment  to  the 
motion  shall  not  be  in  order,  and  it  shall  not  be  in  order  to  move  to 
reconsider  the  vote  by  which  the  motion  is  agreed  to  or  disagreed  to. 
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(H)  Debate  on  the  resolution  is  limited  to  not  more  than  two 
hours,  to  be  divided  equally  between  those  favoring  and  those  oppos- 
ing the  resolution.  A  motion  further  to  limit  debate  is  not  debatable. 
An  amendment  to,  or  motion  to  recommit,  the  resolution  is  not  in 
order,  and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  which 
the  resolution  is  agreed  to  or  disagreed  to. 

(I)  Motions  to  postpone,  made  with  respect  to  the  discharge  from 
the  committee,  or  the  consideration  of  a  resolution  with  respect  to  a 
bidding  system,  and  motions  to  proceed  to  the  consideration  of  other 
business,  shall  be  decided  without  debate. 

(J)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  appli- 
cation of  the  rules  of  the  Senate  or  the  House  of  Representatives,  as 
the  case  may  be,  to  the  procedure  relating  to  a  resolution  with  respect 
to  a  bidding  system  shall  be  decided  without  debate. 

(5)  (A)  During  the  five-year  period  commencing  on  the  date  of 
enactment  of  this  subsection,  the  Secretary  may.  in  order  to  obtain 
statistical  information  to  determine  which  bidding  alternatives  will 
best  accomplish  the  purposes  and  policies  of  this  Act.  require,  as  to 
no  more  than  K)  per  centum  of  the  tracts  offered  each  year,  each 
bidder  to  submit  bids  for  any  area  of  the  outer  Continental  Shelf  in 
accordance  with  more  than  one  of  the  bidding  systems  set  forth  in 
paragraph  (1)  of  this  subsection.  For  such  statistical  purposes,  leases 
may  be  awarded  using  a  bidding  alternative  selected  at  random  for 
the  acquisition  of  valid  statistical  data  if  such  bidding  alternative  is 
otherwise  consistent  with  the  provisions  of  this  Act. 

(B)  The  biddng  systems  authorized  by  paragraph  (1)  of  this 
subsection,  other  than  the  system  authorized  by  subparagraph  (A), 
shall  be  applied  to  not  less  than  20  per  centum  and  not  more  than 
60  per  centum  of  the  total  area  offered  for  leasing  each  year  during 
the  five-year  period  beginning  on  the  date  of  enactment  of  this  sub- 
section, unless  the  Secretary  determines  that  the  requirements  set 
forth  in  this  subparagraph  are  inconsistent  with  the  purposes  and 
polices  of  this  Act. 

(6)  At  least  ninety  days  prior  to  notice  of  any  lease  sale  under 
subparagraph  (D),  (E),  (F),  or,  if  appropriate,  (H)  of  paragraph 
(1),  the  Secretary  shall  by  regulation  establish  rules  to  govern  the 
calculation  of  net  profits.  In  the  event  of  any  dispute  between  the 
United  States  and  a  lessee  concerning  the  calculation  of  the  net  profits 
under  the  regulation  issued  pursuant  to  this  paragraph,  the  burden  of 
proof  shall  be  on  the  lessee. 

(7)  After  an  oil  and  gas  lease  is  granted  pursuant  to  any  of  the 
work  commitment  options  of  paragraph  (1)  of  this  subsection — 

(A)  the  lessee,  at  its  option,  shall  deliver  to  the  Secretary 
upon  issuance  of  the  lease  either  (i)  a  cash  deposit  for  the  full 
amount  of  the  exploration  work  commitment,  or  (ii)  a  perform- 
ance bond  in  form  and  substance  and  with  a  surety  satisfactory 
to  the  Secretary,  in  the  principal  amount  of  such  exploration 
work  commitment  assuring  the  Secretary  that  such  commitment 
shall  be  faithfully  discharged  in  accordance  with  this  section, 
regulations,  and  the  lease  :  and  for  purposes  of  this  subparagraph, 
the  principal  amount  of  such  cash  deposit  or  bond  may.  in  accord- 
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ance  with  regulations,  be  periodically  reduced  upon  proof,  satis- 
factory to  the  Secretary,  that  a  portion  of  the  exploration  work 
commitment  has  been  satisfied ; 

(B)  50  per  centum  of  all  exploration  expenditures  on,  or 
directly  related  to,  the  lease,  including,  but  not  limited  to  (i)  geo- 
logical investigations  and  related  activities,  (ii)  geophysical 
investigations  including  seismic,  geomagnetic,  and  gravity  sur- 
veys, data  processing  and  interpretation,  and  (iii)  exploratory 
drilling,  core  drilling,  redrilling,  and  well  completion  or  abandon- 
ment, including  the  drilling  of  wells  sufficient  to  determine  the 
size  and  area!  extent  of  any  newly  discovered  field,  and  including 
the  cost  of  mobilization  and  demobilization  of  drilling  equipment, 
shall  be  included  in  satisfaction  of  the  commitment,  except  that 
the  lessee's  general  overhead  cost  shall  not  be  so  included  against 
the  work  commitment,  but  its  cost  (including  employee  benefits) 
of  employees  directly  assigned  to  such  exploration  work  shall  be 
so  included ;  and 

(C)  if  at  the  end  of  the  primary  term  of  the  lease,  including 
any  extension  thereof,  the  full  dollar  amount  of  the  exploration 
work  commitment  has  not  been  satisfied,  the  balance  shall  then  be 
paid  in  cash  to  the  Secretary. 

(8)  Not  later  than  thirty  days  before  any  lease  sale,  the  Secretary 
shall  submit  to  the  Congress  and  publish  in  the  Federal  Register  a 
notice — 

(A)  identifying  any  bidding  system  which  will  be  utilized  for 
such  lease  sale  and  the  reasons  for  the  utilization  of  such  bidding 
system ;  and 

(B)  designating  the  lease  tracts  selected  which  are  to  be  offered 
in  such  sale  under  the  bidding  system  authorized  by  subpara- 
graph (A)  of  paragraph  (1)  and  the  lease  tracts  selected  which 
are  to  be  offered  under  any  one  or  more  of  the  bidding  systems 
authorized  by  subparagraphs  (B)  through  (H)  of  paragraph 
(1),  and  the  reasons  such  lease  tracts  are  to  be  offered  under  a 
particular  bidding  system. 

(9)  Within  six  months  after  the  end  of  each  fiscal  year,  the  Secre- 
tary of  Energy,  in  consultation  with  the  Secretary  of  the  Interior, 
shall  report  to  the  Congress  with  respect  to  the  use  of  various  bidding 
options  provided  for  in  this  subsection.  Such  report  shall  include — 

(A)  the  schedule  of  all  lease  sales  held  during  such  year  and 
the  bidding  system  or  systems  utilized ; 

(B)  the  schedule  of  all  lease  sales  to  be  held  the  following  year 
and  the  bidding  system  or  systems  to  be  utilized ; 

(C)  the  benefits  and  costs  associated  with  conducting  lease 
sales  using  the  various  bidding  systems ; 

(D)  if  applicable,  the  reasons  why  a  particular  bidding  system 
has  not  been  or  will  not  be  utilized ;  and 

(E)  if  applicable,  the  reasons  why  more  than  60  per  centum 
or  less  than  20  per  centum  of  the  area  leased  in  the  past  year,  or 
to  be  offered  for  lease  in  the  upcoming  year,  was  or  is  to  be  leased 
under  the  bidding  system  authorized  by  subparagraph  (A)  of 
paragraph  (1)  of  this  subsection. 

(b)  An  oil  and  gas  lease  issued  pursuant  to  this  section  shall — 


115 


(1)  be  for  a  tract  consisting  of  a  compact  area  not  exceeding 
five  thousand  seven  hundred  and  sixty  acres,  as  the  Secretary  may 
determine,  unless  the  Secretary  finds  that  a  larger  area  is  neces- 
sary to  comprise  a  reasonable  economic  production  unit : 

(2)  be  for  an  initial  period  of — 

(A)  five  years;  or 

(B)  not  to  exceed  ten  years  where  the  Secretary  finds  that 
such  longer  period  is  necessary  to  encourage  exploration  and 
development  in  areas  because  of  unusually  deep  water  or 
other  unusually  adverse  conditions, 

and  as  long  after  such  initial  period  as  oil  or  gas  is  produced 
from  the  area  in  paying  quantities,  or  drilling  or  well  reworking 
operations  as  approved  by  the  Secretary  are  conducted  thereon: 

(3)  require  the  payment  of  amount  or  value  as  determined  by 
one  of  the  bidding  systems  set  forth  in  subsection  (a)  of  this 
section ; 

(4)  entitle  the  lessee  to  explore,  develop,  and  produce  the  oil 
and  gas  contained  within  the  lease  area,  conditioned  upon  due 
diligence  requirements  and  the  approval  of  the  development  and 
production  plan  required  by  this  Act ; 

(5)  provide  for  suspension  or  cancellation  of  the  lease  during 
v    the  initial  lease  term  or  thereafter  pursuant  to  section  5  of  this 

Act : 

(6)  contain  such  rental  and  other  provisions  as  the  Secretary 
may  prescribe  at  the  time  of  ottering  the  area  for  lease:  and 

(7)  provide  a  requirement  that  the  lessee  offer  20  per  centum 
of  the  crude  oil,  condensate,  and  natural  gas  liquids  produced  on 
such  lease,  at  the  market  value  and  point  of  delivery  applicable 
to  Federal  royalty  oil.  to  small  or  independent  refiners  as  defined 
in  the  Emergency  Petroleum  Allocation  Act  of  1973. 

(c)(1)  Following  each  notice  of  a  proposed  lease  sale  and  before 
the  acceptance  of  bids  and  the  issuance  of  leases  based  .on  such  bids, 
the  Secretary  shall  allow  the  Attorney  General,  in  consultation  with 
the  Federal  Trade  Commission,  thirty  days  to  review  the  results  of 
such  lease  sale,  except  that  the  Attorney  General,  after  consultation 
with  the  Federal  Trade  Commission,  may  agree  to  a  shorter  review 
period. 

(2)  The  Attorney  General  may.  in  consultation  with  the  Federal 
Trade  Commission,  conduct  such  antitrust  review  on  the  likely  effects 
the  issuance  of  such  leases  would  have  on  competition  as  the  Attorney 
General,  after  consultation  with  the  Federal  Trade  Commission,  deems 
appropriate  and  shall  advise  the  Secretary  with  respect  to  such  review. 
The  Secretary  shall  provide  such  information  as  the  Attorney  General, 
after  consultation  with  the  Federal  Trade  Commission,  may  require 
in  order  to  conduct  any  antitrust  review  pursuant  to  this  paragraph 
and  to  make  recommendations  pursuant  to  paragraph  (3)  of  this 
subsection. 

(3)  The  Attorney  General,  after  consultation  with  the  Federal 
Trade  Commission,  may  make  such  recommendations  to  the  Secretary, 
including  the  nonacceptance  of  any  bid.  as  may  be  appropriate  to  pre- 
vent any  situation  inconsistent  with  the  antitrust  laws.  If  the  Secre- 
tary determines,  or  if  the  Attorney  General  advises  the  Secretary,  after 
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consultation  with  the  Federal  Trade  Commission  and  prior  to  the  is- 
suance of  any  lease,  that  such  lease  may  create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws,  the  Secretary  may  

(A)  refuse  (i)  to  accept  an  otherwise  qualified  bid  for  such 
lease,  or  (li)  to  issue  such  lease,  notwithstanding  subsection  (a) 
of  this  section ;  or 

(B)  issue  such  lease,  and  notify  the  lessee  and  the  Attorney 
General  of  the  reason  for  such  decision. 

(4)  (A)  Nothing  in  this  subsection  shall  restrict  the  power  under 
any  other  Act  or  the  common  law  of  the  Attorney  General,  the  Federal 
Trade  Commission,  or  any  other  Federal  department  or  agency  to 
secure  information,  conduct  reviews,  make  recommendations,  or  seek 
appropriate  relief. 

(B)  Neither  the  issuance  of  a  lease  nor  anything  in  this  subsection 
shall  modify  or  abridge  any  private  right  of  action  under  the  anti- 
trust laws. 

(d)  No  bid  for  a  lease  may  be  submitted  if  the  Secretary  finds, 
after  notice  and  hearing,  that  the  bidder  is  not  meeting  due  diligence 
requirements  on  other  leases. 

#  (e)  No  lease  issued  under  this  Act  may  be  sold,  exchanged,  as- 
signed, or  otherwise  transferred  except  with  the  approval  of  the 
Secretary.  Prior  to  any  such  approval,  the  Secretary  shall  consult  with 
and  give  due  consideration  to  the  views  of  the  Attorney  General. 

(f )  Nothing  in  this  Act  shall  be  deemed  to  convey  to  any  person, 
association,  corporation,  or  other  business  organization  immunity 
from  civil  or  criminal  liability,  or  to  create  defenses  to  actions,  under 
any  antitrust  law. 

(g)  (1)  At  the  time  of  soliciting  nominations  for  the  leasing  of 
lands  within  three  miles  of  the  seaward  boundary  of  any  coastal  State, 
the  Secretary  shall  provide  the  Governor  of  such  State — 

(A)  an  identification  and  schedule  of  the  areas  and  regions 
proposed  to  be  offered  for  leasing; 

(B)  all  information  concerning  the  geographical .  geological, 
and  ecological  characteristics  of  such  regions ; 

(C)  an  estimate  of  the  oil  and  gas  reserves  in  the  areas  pro- 
posed for  leasing;  and 

(D)  an  identification  of  any  field,  geological  structure,  or  trap 
located  within  three  miles  of  the  seaward  boundarv  of  such  coastal 
State. 

(2)  After  receipt  of  nominations  for  any  area  of  the  outer  Conti- 
nental Shelf  within  three  miles  of  the  seaward  boundary  of  any  coastal 
State,  the  Secretary  shall  inform  the  Governor  of  such  coastal  State  of 
any  such  area  which  the  Secretary  believes  should  be  given  further 
consideration  for  leasing.  The  Secretary,  in  consultation  with  the  Gov- 
ernor of  the  coastal  State,  shall  then,  determine  whether  any  such  area 
may  contain  one  or  more  oil  or  gas  pools  or  fields  underlying  both  the 
outer  Continental  Shelf  and  lands  subject  to  the  jurisdiction  of  such 
State.  If,  with  respect  to  such  area,  the  Secretary  selects  a  tract  or 
tracts  which  may  contain  one  or  more  oil  or  gas  pools  or  fields  underly- 
ing both  the  outer  Continental  Shelf  and  lands  subject  to  the  jurisdic- 
tion of  such  State,  the  Secretary  shall  offer  the  Governor  of  such 
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coastal  State  the  opportunity  to  enter  into  an  agreement  concerning 
the  disposition  of  revenues  which  may  be  generated  by  a  Federal  lease 
within  such  area  in  order  to  permit  their  fair  and  equitable  division 
between  the  State  and  Federal  Government. 

(3)  Within  ninety  days  after  the  offer  by  the  Secretary  pursuant 
to  paragraph  (2)  of  this  subsection,  the  Governor  shall  elect  whether 
to  enter  into  such  agreement  and  shall  notify  the  Secretary  of  his 
decision.  If  the  Governor  accepts  the  offer,  the  terms  of  any  lease  issued 
shall  be  consistent  with  the  provisions  of  this  Act.  with  applicable 
regulat  ions.  and.  to  t  he  maximum  extent  practicable,  with  the  applica- 
ble laws  of  the  coastal  State,  [f  the  Governor  declines  the  offer,  or  if 
the  parties  cannot  agree  to  terms  concerning  the  disposition  of  reve- 
nues from  such  lease  (by  the  time  the  Secretary  determines  to  offer  the 
area  for  lease),  the  Secretary  may  nevertheless  proceed  with  the  leas- 
ing of  the  area. 

(4)  Notwithstanding  any  other  provision  of  this  Act.  the  Secretary 
shall  deposit  in  a  separate  account  in  the  Treasury  of  the  United  State- 
all  bonuses,  royalties,  and  other  revenues  attributable  to  oil  and  gas 
pools  underlying  both  the  outer  Continental  Shelf  and  submerged 
lands  subject  to  the  jurisdiction  of  any  coastal  State  until  such  time  as 
'  he  Secretary  and  the  Governor  of  such  coastal  State  agree  on,  or  if  the 
Secretary  and  the  Governor  of  such  coastal  State  cannot  agree,  as  a 
district  court  of  the  United  States  determines,  the  fair  and  equitable 
disposition  of  such  revenues  and  any  interest  which  lias  accrued  and 
the  proper  rate  of  payments  to  be  deposited  in  the  treasuries  of  the 
Federal  ( Government  and  such  coastal  State. 

(h)  Nothing  contained  in  this  section  shall  be  construed  to  alter, 
limit,  or  modify  any  claim  of  any  State  to  any  jurisdiction  over,  or  any 
right,  title,  or  interest  in.  any  submerged  lands. 

(i)  In  order  to  meet  the  urgent  need  for  further  exploration  and 
development  of  the  sulphur  deposits  in  the  submerged  lands  of  the 
outer  Continental  Shelf,  the  Secretary  is  authorized  to  grant  to  the 
qualified  persons  offering  the  highest  cash  bonuses  on  a  basis  of  com- 
petitive bidding  sulphur  leases  on  submerged  lands  of  the  outer  Con- 
tinental Shelf,  which  are  not  covered  by  leases  which  include  sulphur 
and  meet  the  requirements  of  subsection  (a)  of  section  6  of  this  Act. 
and  which  sulphur  leases  shall  be  offered  for  bid  by  sealed  bids  and 
granted  on  separate  leases  from  oil  and  gas  leases,  and  for  a  separate 
consideration,  and  without  priority  or  preference  accorded  to  oil  and 
gas  lessees  on  the  same  area. 

(j)  A  sulphur  lease  issued  by  the  Secretary  pursuant  to  this  section 
shall  (1)  cover  an  area  of  such  size  and  dimensions  as  the  Secretary 
may  determine.  (2)  be  for  a  period  of  not  more  than  ten  years  and  so 
long  thereafter  as  sulphur  may  be  produced  from  the  area  in  paying 
quantities  or  drilling,  well  reworking,  plant  construction,  or  other 
operations  for  the  production  of  sulphur,  as  approved  by  the  Secre- 
tary, are  conducted  thereon,  (3)  require  the  payment  to  the  United 
States  of  such  royalty  as  may  be  specified  in  the  lease  but  not  less  than 
5  per  centum  of  the  gross  production  or  value  of  the  sulphur  at  the 
wellhead,  and  (4)  contain  such  rental  provisions  and  such  other  terms 
and  provisions  as  the  Secretary  may  by  regulation  prescribe  at  the 
time  of  offering  the  area  for  lease. 
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(k)  The  Secretary  is  authorized  to  grant  to  the  qualified  persons 
offering  the  highest  cash  bonuses  on  a  basis  of  competitive  bidding 
leases  of  any  mineral  other  than  oil,  gas,  and  sulphur  in  any  area-of  the 
outer  Continental  Shelf  not  then  under  lease  for  such  mineral  upon 
such  royalty,  rental,  and  other  terms  and  conditions  as  the  Secretary 
may  prescribe  at  the  time  of  offering 

the  area  for  lease. 
(1)  Notice  of  sale  of  leases,  and  the  terms  of  bidding,  authorized 
by  this  section  shall  be  published  at  least  thirty  days  before  the  date 
of  sale  in  accordance  with  rules  and  regulations  promulgated  by  the 
Secretary. 

(m)  All  moneys  paid  to  the  Secretary  for  or  under  leases  granted 
pursuant  to  this  section  shall  be  deposited  in  the  Treasury  in  accord- 
ance with  section  9  of  this  Act. 

(n)  The  issuance  of  any  lease  by  the  Secretary  pursuant  to  this 
Act,  or  the  making  of  any  interim  arrangements  by  the  Secretary 
pursuant  to  section  7  of  this  Act  shall  not  prejudice  the  ultimate  settle- 
ment or  adjudication  of  the  question  as  to  whether  or  not  the  area 
involved  is  in  the  outer  Continental  Shelf. 

(o)  The  Secretary  may  cancel  any  lease  obtained  by  fraud  or 
misrepresentation. 

Sec.  9.  Disposition  of  Revenues. — All  rentals,  royalties,  and  other 
sums  paid  to  the  Secretary  or  the  Secretary  of  the  Navy  under  any 
lease  on  the  outer  Continental  Shelf  for  the  period  from  June  5,  1950. 
to  date,  and  thereafter  shall  be  deposited  in  the  Treasury  of  the 
United  States  and  credited  to  miscellaneous  receipts. 

Sec.  10.  Refunds. —  (a)  Subject  to  the  provisions  of  subsection  (b) 
hereof,  when  it  appears  to  the  satisfaction  of  the  Secretary  that  any 
person  has  made  a  payment  to  the  United  States  in  connection  with 
any  lease  under  this  Act  in  excess  of  the  amount  he  was  lawfully 
required  to  pay,  such  excess  shall  be  repaid  without  interest  to  such 
person  or  his  legal  representative,  if  a  request  for  repayment  of  such 
excess  is  filed  with  the  Secretary  Avithin  two  years  after  the  making 
of  the  payment,  or  within  ninety  days  after  the  effective  date  of  this 
Act.  The  Secretary  shall  certify  the  amounts  of  all  such  repayments 
to  the  Secretary  of  the  Treasury,  who  is  authorized  and  directed  to 
make  such  repayments  out  of  any  moneys  in  the  special  account  estab- 
lished under  section  9  of  this  Act  and  to  issue  his  warrant  in  settle- 
ment thereof. 

(b)  No  refund  of  or  credit  for  such  excess  payment  shall  be  made 
until  after  the  expiration  of  thirty  days  from  the  date  upon  which  a 
report  giving  the  name  of  the  person  to  whom  the  refund  or  credit  is 
to  be  made,  the  amount  of  such  refund  or  credit,  and  a  summary  of  the 
facts  upon  which  the  determination  of  the  Secretary  was  made  is  sub- 
mitted to  the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives  for  transmittal  to  the  appropriate  legislative  commit- 
tee of  each  body,  respectively :  Provided,  That  if  the  Congress  shall 
not  be  in  session  on  the  date  of  such  submission  or  shall  adjourn  prior 
to  the  expiration  of  thirty  days  from  the  date  of  such  submission,  then 
such  payment  or  credit  shall  not  be  made  until  thirty  days  after  the 
opening  day  of  the  next  succeeding  session  of  Congress. 

Sec.  11.  Geological  and  Geophysical  Explorations —  (a)  (1)  Any 
agency  of  the  United  States  and  any  person  authorized  by  the  Secre- 
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tary  may  conduct  geological  and  geophysical  explorations  in  the  outer 
Continental  Shelf,  which  do  not  interfere  with  or  endanger  actual 
operations  under  any  lease  maintained  or  granted  pursuant  to  this 
Act,  and  which  are  not  unduly  harmful  to  aquatic  life  in  such  area. 

(2)  The  provisions  of  paragraph  (1)  of  this  subsection  shall  not 
apply  to  any  person  conducting  explorations  pursuant  to  an  approved 
exploration  plan  on  any  area  under  lease  to  such  person  pursuant  to 
the  provisions  of  this  Act. 

(b)  Except  as  provided  in  subsection  (f )  of  this  section,  beginning 
ninety  days  after  the  date  of  enactment  of  this  subsection,  no  explora- 
tion pursuant  to  any  oil  and  gas  lease  issued  or  maintained  under  this 
Act  may  be  undertaken  by  the  holder  of  such  lease,  except  in  accord- 
ance witli  the  provisions  of  this  section. 

(c)  (1)  Except  as  otherwise  provided  in  the  Act,  prior  to  commenc- 
ing exploration  pursuant  to  any  oil  and  gas  lease  issued  or  maintained 
under  this  Act,  the  holder  thereof  shall  submit  an  exploration  plan  to 
the  Secretary  for  approval.  Such  plan  may  apply  to  more  than  one 
lease  held  by  a  lessee  in  any  one  region  of  the  outer  Continental  Shelf, 
or  by  a  group  of  lessees  acting  under  a  unitization,  pooling,  or  drilling 
agreement,  and  shall  be  approved  by  the  Secretary  if  he  finds  that  such 
plan  is  consistent  with  the  provisions  of  this  Act,  regulations  pre- 
scribed under  this  Act,  including  regulations  prescribed  by  the  Secre- 
tary pursuant  to  paragraph  (8)  of  section  5(a)  of  this  Act,  and  the 
provisions  of  such  lease.  The  Secretary  shall  require  such  modifications 
of  such  plan  as  are  necessary  to  achieve  such  consistency.  The  Secre- 
tary shall  approve  such  plan,  as  submitted  or  modified,  within  thirty 
days  of  its  submission,  except  that  the  Secretary  shall  disapprove  such 
plan  if  he  determines  that  (A)  any  proposed  activity  under  such  plan 
would  result  in  any  condition  described  in  section  5(a)  (2)  (A)  (i)  of 
this  Act,  and  (B)  such  proposed  activity  cannot  be  modified  to  avoid 
such  condition.  If  the  Secretary  disapproves  a  plan  under  the  preced- 
ing sentence,  he  may,  subject  to  section  5(a)  (2)  (B)  of  this  Act,  cancel 
such  lease  and  the  lessee  shall  be  entitled  to  compensation  in  accordance 
with  the  regulations  prescribed  under  section  5(a)  (2)  (C)  (i)  or  (ii) 
of  this  Act. 

(2)  The  Secretary  shall  not  grant  any  license  or  permit  for  any 
activity  described  in  detail  in  an  exploration  plan  and  affecting  any 
land  use  or  water  use  in  the  coastal  zone  of  a  State  with  a  coastal  zone 
management  program  approved  pursuant  to  section  306  of  the  Coastal 
Zone  Management  Act  of  1972  (16  U.S.C.  1455).  unless  the  State 
concurs  or  is  conclusively  presumed  to  concur  with  the  consistency 
certification  accompanying  such  plan  pursuant  to  section  307(c)(3) 
(B)  (i)  or  (ii)  of  such  Act,  or  the  Secretary  of  Commerce  makes 
the  finding  authorized  by  section  307(c)  (3^  (B)  (iii)  of  such  Act. 

(3)  An  exploration  plan  submitted  under  this  subsection  shall  in- 
clude, in  the  degree  of  detail  which  the  Secretary  may  by  regulation 
require — 

(A)  a  schedule  of  anticipated  exploration  activities  to  be  under- 
taken ; 

(B)  a  description  of  equipment  to  be  used  for  such  activities: 

(C)  the  general  location  of  each  well  to  be  drilled:  and 

(D)  such  other  information  deemed  pertinent  by  the  Secre- 
tary. 
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(4)  The  Secretary  may,  by  regulation,  require  that  such  plan  be 
accompanied  by  a  general  statement  of  development  and  production 
intentions  which  shall  be  for  planning  purposes  only  and  which  shall 
not  be  binding  on  any  party. 

(d)  The  Secretary  may,  by  regulation,  require  any  lessee  operating 
under  an  approved  exploration  plan  to  obtain  a  permit  prior  to  drilling 
any  well  in  accordance  with  such  plan. 

(e)  (1)  If  a  significant  revision  of  an  exploration  plan  approved 
under  this  subsection  is  submitted  to  the  Secretary,  the  process  to  be 
used  for  the  approval  of  such  revision  shall  be  the  same  as  set  forth 
in  subsection  (c)  of  this  section. 

(2)  All  exploration  activities  pursuant  to  any  lease  shall  be  con- 
ducted in  accordance  with  an  approved  exploration  plan  or  an  ap- 
proved revision  of  such  plan. 

(f)  (1)  Exploration  activities  pursuant  to  any  lease  for  which  a 
drilling  permit  has  been  issued  or  for  which  an  exploration  plan  has 
been  approved,  prior  to  ninety  days  after  the  date  of  enactment  of 
this  subsection,  shall  be  considered  in  compliance  with  this  section, 
except  that  the  Secretary  may,  in  accordance  with  section  5(a)  (1)  (B) 
of  this  Act,  order  a  suspension  or  temporary  prohibition  of  any  ex- 
ploration activities  and  require  a  revised  exploration  plan. 

(2)  The  Secretary  may  require  the  holder  of  a  lease  described  in 
paragraph  (1)  of  this  subsection  to  supply  a  general  statement  in 
accordance  with  subsection  (c)  (4)  of  this  section,  or  to  submit  other 
information. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  amend  the 
terms  of  any  permit  or  plan  to  which  this  subsection  applies. 

(g)  Any  permit  for  geological  explorations  authorized  by  this 
section  shall  be  issued  only  if  the  Secretary  determines,  in  accordance 
with  regulations  issued  by  the  Secretary  that — 

( 1 )  the  applicant  for  such  permit  is  qualified ; 

(2)  the  exploration  will  not  interfere  with  or  endanger  oper- 
ations under  any  lease  issued  or  maintained  pursuant  to  this  Act; 
and 

(3)  such  exploration  will  not  be  unduly  harmful  to  aquatic 
life  in  the  area,  result  in  pollution,  create  hazardous  or  unsafe 
conditions,  unreasonably  interfere  with  other  uses  of  the  area,  or 
disturb  any  site,  structure,  or  object  of  historical  or  archeological 
significance. 

(h)  The  Secretary  shall  not  issue  a  lease  or  permit  for,  or  other- 
wise allow,  exploration,  development,  or  production  activities  within 
fifteen  miles  of  the  boundaries  of  the  Point  Reyes  Wilderness  as 
depicted  on  a  map  entitled  "Wilderness  Plan,  Point  Reyes  National 
Seashore",  numbered  612-90,000-B  and  dated  September  1976,  unless 
the  State  of  California  issues  a  lease  or  permit  for,  or  otherwise  allows, 
exploration,  development,  or  production  activities  on  lands  beneath 
navigable  waters  (as  such  term  is  defined  in  section  2  of  the  Sub- 
merged Lands  Act)  of  such  State  which  are  adjacent  to  such 
Wilderness. 

Sec.  12.  Reservations. —  (a)  The  President  of  the  United  States 
may,  from  time  to  time,  withdraw  from  disposition  any  of  the  un- 
leased  lands  of  the  outer  Continental  Shelf. 
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(b)  In  time  of  war,  or  when  the  President  shall  so  prescribe,  the 
United  States  shall  have  the  right  of  first  refusal  to  purchase  at  the 
market  price  all  or  any  portion  of  any  mineral  produced  from  the 
outer  Continental  Shelf. 

(c)  All  leases  issued  under  this  Act,  and  leases,  the  maintenance  and 
operation  of  which  are  authorized  under  this  Act,  shall  contain  or  be 
construed  to  contain  a  provision  whereby  authority  is  vested  in  the 
Secretary,  upon  a  recommendation  of  the  Secretary  of  Defense,  dur- 
ing a  state  of  war  or  national  emergency  declared  by  the  Congress  or 
the  President  of  the  United  States  after  the  effective  date  of  this  Act, 
to  suspend  operations  under  any  lease;  and  all  such  leases  shall  con- 
tain or  be  construed  to  contain  provisions  for  the  payment  of  just 
compensation  to  the  lessee  whose  operations  are  thus  suspended. 

(d)  The  United  States  reserves  and  retains  the  right  to  designate  by 
and  through  the  Secretary  of  Defense,  with  the  approval  of  the 
President,  as  areas  restricted  from  exploration  and  operation  that  part 
of  the  outer  Continental  Shelf  needed  for  national  defense ;  and  so  long 
as  such  designation  remains  in  effect  no  exploration  or  operations  may 
be  conducted  on  any  part  of  the  surface  of  such  area  except  with  the 
concurrence  of  the  Secretary  of  Defense ;  and  if  operations  or  produc- 
tion under  any  lease  theretofore  issued  on  lands  within  any  such  re- 
stricted area  shall  be  suspended,  any  payment  of  rentals,  minimum 
royalty,  and  royalty  prescribed  by  such  lease  likewise  shall  be  sus- 
pended during  such  period  of  suspension  of  operation  and  production, 
and  the  term  of  such  lease  shall  be  extended  by  adding  thereto  any  such 
suspension  period,  and  the  United  States  shall  be  liable  to  the  lessee 
for  such  compensation  as  is  required  to  be  paid  under  the  Constitution 
of  the  United  States. 

(e)  All  uranium,  thorium,  and  all  other  materials  determined  pur- 
suant to  paragraph  (1)  of  subsection  (b)  of  section  5  of  the  Atomic 
Energy  Act  of  1946,  as  amended,  to  be  peculiarly  essential  to  the 
production  of  fissionable  material,  contained,  in  whatever  concentra- 
tion, in  deposits  in  the  subsoil  or  seabed  of  the  outer  Continental  Shelf 
are  hereby  reserved  for  the  use  of  the  United  States. 

(f )  The  United  States  reserves  and  retains  the  ownership  of  and  the 
right  to  extract  all  helium,  under  such  rules  and  regulations  as  shall  be 
prescribed  by  the  Secretary,  contained  in  gas  produced  from  any  por- 
tion of  the  outer  Continental  Shelf  which  may  be  subject  to  any  lease 
maintained  or  granted  pursuant  to  this  Act,  but  the  helium  shall  be 
extracted  from  such  gas  so  as  to  cause  no  substantial  delay  in  the 
delivery  of  gas  produced  to  the  purchaser  of  such  gas. 

Sec.  13.  Naval  Petroleum  Reserve  Executive  Order  Repealed. — 
Executive  Order  Numbered  10426,  dated  January  16,  1953,  entitled 
"Setting  Aside  Submerged  Lands  of  the  Continental  Shelf  as  a  Naval 
Petroleum  Reserve",  is  hereby  revoked. 

Sec.  14.  Prior  Claims  Not  Affected. — Nothing  herein  contained 
shall  affect  such  rights,  if  any,  as  may  have  been  acquired  under  any 
law  of  the  United  States  by  any  person  in  lands  subject  to  this  Act 
and  such  rights,  if  any,  shall  be  governed  by  the  law  in  effect  at  the 
time  they  may  have  been  acquired :  Provided,  henvever,  That  nothing 
herein  contained  is  intended  or  shall  be  construed  as  a  finding,  inter- 
pretation, or  construction  by  the  Congress  that  the  law  under  which 
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such  rights  may  be  claimed  in  fact  applies  to  the  lands  subject  to  this 
Act  or  authorizes  or  compels  the  granting  of  such  rights  in  such  lands, 
and  that  the  determination  of  the  applicability  or  effect  of  such  law 
shall  be  unaffected  by  anything  herein  contained. 

Sec.  15.  Annual  Report  by  Secretary  to  Congress. — Within  six 
months  after  the  end  of  each  fiscal  year,  the  Secretary  shall  submit  to 
the  President  of  the  Senate  and  the  Speaker  of  the  House  of  Repre- 
sentatives the  following  reports : 

(1)  A  report  on  the  leasing  and  production  program  in  the 
outer  Continental  Shelf  during  such  fiscal  year,  which  shall 
include — 

(A)  a  detailed  accounting  of  all  moneys  received  and 
expended ; 

(B)  a  detailed  accounting  of  all  exploration,  exploratory 
drilling,  leasing,  development,  and  production  activities; 

(C)  a  summary  of  management,  supervision,  and  enforce- 
ment activities ; 

(D)  a  list  of  all  shut-in  and  flaring  wells ;  and 

(E)  recommendations  to  the  Congress  (i)  for  improve- 
ments in  management,  safety,  and  amount  of  production  from 
leasing  and  operations  in  the  outer  Continental  Shelf,  and 
(ii)  for  resolution  of  jurisdictional  conflicts  or  ambiguities. 

(2)  A  report  prepared  after  consultation  with  the  Attorney 
General,  with  recommendations  for  promoting  competition  in 
the  leasing  of  outer  Continental  Shelf  lands,  which  shall  include 
any  recommendations  or  findings  by  the  Attorney  General  and 
any  plans  for  implementing  recommended  administrative  changes 
and  drafts  of  any  proposed  legislation,  and  which  shall  contain — 

(A)  an  evaluation  of  the  competitive  bidding  systems  per- 
mitted under  the  provisions  of  section  8  of  this  Act,  and,  if 
applicable,  the  reasons  why  a  particular  bidding  system  has 
not  been  utilized ; 

(B)  an  evaluation  of  alternative  bidding  systems  not  per- 
mitted under  section  8  of  this  Act,  and  why  such  system  or 
systems  should  or  should  not  be  utilized ; 

(C)  an  evaluation  of  the  effectiveness  of  restrictions  on 
joint  bidding  in  promoting  competition  and,  if  applicable, 
any  suggested  administrative  or  legislative  action  on  joint 
bidding ; 

(D)  an  evaluation  of  present  measures  and  a  description 
of  any  additional  measures  to  encourage  entry  of  new  com- 
petitors ;  and 

(E)  an  evaluation  of  present  measures  and  a  description 
of  additional  measures  dealing  with  supplies  of  oil  and  gas  to 
independent  refiners  and  distributors. 

Sec.  16.  Appropriations. — There  is  hereby  authorized  to  be  appro- 
priated such  sums  as  may  be  necessary  to  carry  out  the  provisions  of 
this  Act. 

Sec.  17.  Separability. — If  any  provision  of  this  Act,  or  any  section, 
subsection,  sentence,  clause,  phrase  or  individual  word,  or  the  appli- 
cation thereof  to  any  person  or  circumstance  is  held  invalid,  the  va- 
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lidity  of  the  remainder  of  the  Act  and  of  the  application  of  any  such 
provision,  section,  subsection,  sentence,  clause,  phrase  or  individual 
word  to  other  persons  and  circumstances  shall  not  be  affected  thereby. 

Sec.  18.  Outer  Continental  Shelf  Leasing  Program. —  (a)  The 
Secretary,  pursuant  to  procedures  set  forth  in  subsections  (c)  and  (d) 
of  this  section,  shall  prepare  and  periodically  revise,  and  maintain  an 
oil  and  gas  leasing  program  to  implement  the  policies  of  this  Act.  The 
leasing  program  shall  consist  of  a  schedule  of  proposed  lease  sales  indi- 
cating, as  precisely  as  possible,  the  size,  timing,  and  location  of  leasing 
activity  which  he  determines  will  best  meet  national  energy  needs  for 
the  five-year  period  following  its  approval  or  reapproval.  Such  leasing 
program  shall  be  prepared  and  maintained  in  a  manner  consistent  with 
the  following  principles : 

(1)  Management  of  the  outer  Continental  Shelf  shall  be  con- 
ducted in  a  manner  which  considers  economic,  social,  and  environ- 
mental values  of  the  renewable  and  nonrenewable  resources 
contained  in  the  outer  Continental  Shelf,  and  the  potential  impact 
of  oil  and  gas  exploration  on  other  resource  values  of  the  outer 
Continental  Shelf  and  the  marine,  coastal,  and  human 
environments. 

(2)  Timing  and  location  of  exploration,  development,  and  pro- 
duction of  oil  and  gas  among  the  oil-  and  gas-bearing  physio- 
graphic regions  of  the  outer  Continental  Shelf  shall  be  based  on  a 
consideration  of —  T* 

(A)  existing  information  concerning  the  geographical, 
geological,  and  ecological  characteristics  of  such  regions; 

(B)  an  equitable  sharing  of  developmental  benefits  and 
environmental  risks  among  the  various  regions ; 

(C)  the  location  of  such  regions  with  respect  to,  and  the 
relative  needs  of,  regional  and  national  energy  markets; 

(D)  the  location  of  such  regions  with  respect  to  other 
uses  of  the  sea  and  seabed,  including  fisheries,  navigation, 
existing  or  proposed  sealanes.  potential  sites  of  deepwater 
ports,  and  other  anticipated  uses  of  the  resources  and  space  of 
the  outer  Continental  Shelf; 

(E)  the  interest  of  potential  oil  and  gas  producers  in  the 
development  of  oil  and  gas  resources  as  indicated  by  explora- 
tion or  nomination; 

(F)  laws,  goals,  and  policies  of  affected  States  which  have 
been  specifically  identified  by  the  Governors  of  such  States  as 
relevant  matters  for  the  Secretary's  consideration ; 

(G)  the  relative  environmental  sensitivity  and  marine 
productivity  of  different  areas  of  the  outer  Continental  Shelf; 
and 

(H)  relevant  environmental  and  predictive  information 
for  different  areas  of  the  outer  Continental  Shelf. 

(3)  The  Secretary  shall  select  the  timing  and  location  of  leas- 
ing, to  the  maximum  extent  practicable,  so  as  to  obtain  a  proper 
balance  between  the  potential  for  environmental  damage,  the 
potential  for  the  discovery  of  oil  and  gas.  and  the  potential  for 
adverse  impact  on  the  coastal  zone. 
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(4)  Leasing  activities  shall  be  conducted  to  assure  receipt  of 
fair  market  value  for  the  lands  leased  and  the  rights  conveyed  by 
the  Federal  Government. 

(b)  The  leasing  program  shall  include  estimates  of  the  appropria- 
tions and  staff  required  to — 

(1)  obtain  resource  information  and  any  other  information 
needed  to  prepare  the  leasing  program  required  by  this  section; 

(2)  analyze  and  interpret  the  exploratory  data  and  any  other 
information  which  mav  be  compiled  under  the  authority  of  this 
Act; 

(3)  conduct  environmental  studies  and  prepare  any  environ- 
mental impact  statement  required  in  accordance  with  this  Act  and 
with  section  102(2)  (C)  of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332  (2)  (C) ) ;  and 

(4)  supervise  operations  conducted  pursuant  to  each  lease  in 
the  manner  necessary  to  assure  due  diligence  in  the  exploration 
and  development  of  the  lease  area  and  compliance  with  the  re- 
quirements of  applicable  laws  and  regulations,  and  with  the  terms 
of  the  lease. 

(c)  (1)  During  the  preparation  of  any  proposed  leasing  program 
under  this  section,  the  Secretary  shall  invite  and  consider  suggestions 
for  such  program  from  any  interested  Federal  agency,  including  the 
Attorney  General,  in  consultation  with  the  Federal  Trade  Commission, 
and  from  the  Governor  of  any  State  which  may  become  an  affected 
State  under  such  proposed  program.  The  Secretary  may  also  invite 
or  consider  any  suggestions  from  the  executive  of  any  affected  local 
government  in  such  an  affected  State,  which  have  been  previously  sub- 
mitted to  the  Governor  of  such  State,  and  from  any  other  person.  ■ 

(2)  After  such  preparation  and  at  least  sixty  days  prior  to  publi- 
cation of  a  proposed  leasing  program  in  the  Federal  Register  pursuant 
to  paragraph  (3)  of  this  subsection,  the  Secretary  shall  submit  a  copy 
of  such  proposed  program  to  the  Governor  of  each  affected  State  for 
review  and  comment.  The  Governor  may  solicit  comments  from  those 
executives  of  local  governments  in  his  State  which  he,  in  his  discretion, 
determines  will  be  affected  by  the  proposed  program.  If  any  comment 
by  such  Governor  is  received  by  the  Secretary  at  least  fifteen  days  prior 
to  submission  to  the  Congress  pursuant  to  such  paragraph  (3)  and 
includes  a  request  for  any  modification  of  such  proposed  program,  the 
Secretary  shall  reply  in  writing,  granting  or  denying  such  request  in 
whole  or  in  part,  or  granting  such  request  in  such  modified  form  as  the 
Secretary  considers  appropriate,  and  stating  his  reasons  therefor.  All 
such  correspondence  between  the  Secretary  and  the  Governor  of  any 
affected  State,  together  with  any  additional  information  and  data  re- 
lating thereto,  shall  accompany  such  proposed  program  when  it  is 
submitted  to  the  Congress. 

(3)  Within  nine  months  after  the  date  of  enactment  of  this  section, 
the  Secretary  shall  submit  a  proposed  leasing  program  to  the  Congress, 
the  Attorney  General,  and  the  Governors  of  affected  States,  and  shall 
publish  such  proposed  program  in  the  Federal  Register.  Each  Gover- 
nor shall,  upon  request,  submit  a  copy  of  the  proposed  leasing  program 
to  the  executive  of  any  local  government  affected  by  the  proposed 
program. 
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(d)  (1)  Within  ninety  days  after  the  date  of  publication  of  a  pro- 
posed leasing  program,  the  Attorney  General  may,  after  consultation 
with  the  Federal  Trade  Commission,  submit  comments  on  the  antici- 
pated effects  of  such  proposed  program  upon  competition.  Any  State, 
local  government,  or  other  person  may  submit  comments  and  recom- 
mendations as  to  any  aspect  of  such  proposed  program. 

(2)  At  least  sixty  days  prior  to  approving  a  proposed  leasing  pro- 
gram, the  Secretary  shall  submit  it  to  the  President  and  the  Congress, 
together  with  any  comments  received.  Such  submission  shall  indicate 
why  any  specific  recommendation  of  the  Attorney  General  or  a  State 
or  local  government  was  not  accepted. 

(3)  After  the  leasing  program  has  been  approved  by  the  Secre- 
tary, or  after  eighteen  months  following  the  date  of  enactment  of  this 
section,  whichever  first  occurs,  no  lease  shall  be  issued  unless  it  is  for  an 
area  included  in  the  approved  leasing  program  and  unless  it  contains 
provisions  consistent  with  the  approved  leasing  program,  except  that 
leasing  shall  be  permitted  to  continue  until  such  program  is  approved 
and  for  so  long  thereafter  as  such  program  is  under  judicial  or  admin- 
istrative review  pursuant  to  the  provisions  of  this  Act. 

(e)  The  Secretary  shall  review  the  leasing  program  approved 
under  this  section  at  least  once  each  year.  He  may  revise  and  reap- 
prove  such  program,  at  any  time,  and  such  revision  and  reapproval, 
except  in  the  case  of  a  revision  which  is  not  significant,  shall  be  in 
the  same  manner  as  originally  developed. 

(f)  The  Secretary  shall,  by  regulation,  establish  procedures  for — 

(1)  receipt  and  consideration  of  nominations  for  any  area  to 
be  offered  for  lease  or  to  be  excluded  from  leasing; 

(2)  public  notice  of  and  participation  in  development  of  the 
leasing  program; 

(3)  review  by  State  and  local  governments  which  may  be 
impacted  by  the  proposed  leasing; 

(4)  periodic  consultation  with  State  and  local  governments, 
oil  and  gas  lessees  and  permittees,  and  representatives  of  other 
individuals  or  organizations  engaged  in  activity  in  or  on  the 
outer  Continental  Shelf,  including  those  involved  in  fish  and 
shellfish  recovery,  and  recreational  activities;  and 

(5)  consideration  of  the  coastal  zone  management  program 
being  developed  or  administered  by  an  affected  coastal  State 
pursuant  to  section  305  or  section  306  of  the  Coastal  Zone  Man- 
agement Act  of  1972  (16  U.S.C.  1454,  1455). 

Such  procedures  shall  be  applicable  to  any  significant  revision  or 
reapproval  of  the  leasing  program. 

(g)  The  Secretary  may  obtain  from  public  sources,  or  purchase 
from  private  sources,  any  survey,  data,  report,  or  other  information 
(including  interpretations  of  such  data,  survey,  report,  or  other  infor- 
mation) which  may  be  necessary  to  assist  him  in  preparing  any  envi- 
ronmental impact  statement  and  in  making  other  evaluations  required 
by  this  Act.  Data  of  a  classified  nature  provided  to  the  Secretary 
under  the  provisions  of  this  subsection  shall  remain  confidential  for 
such  period  of  time  as  agreed  to  by  the  head  of  the  department  or 
agency  from  whom  the  information  is  requested.  The  Secretary  shall 
maintain  the  confidentiality  of  all  privileged  or  proprietary  data  or 
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information  for  such  period  of  time  as  is  provided  for  in  this  Act, 
established  by  regulation,  or  agreed  to  by  the  parties. 

(h)  The  heads  of  all  Federal  departments  and  agencies  shall  pro- 
vide the  Secretary  with  any  nonpriviledged  or  nonproprietary  infor- 
mation he  requests  to  assist  him  in  preparing  the  leasing  program  and 
may  provide  the  Secretary  with  any  privileged  or  proprietary  infor- 
mation he  requests  to  assist  him  in  preparing  the  leasing  program. 
Privileged  or  proprietary  information  provided  to  the  Secretary  under 
the  provisions  of  this  subsection  shall  remain  confidential  for  such 
period  of  time  as  agreed  to  by  the  head  of  the  department  or  agency 
from  whom  the  information  is  requested.  In  addition,  the  Secretary 
shall  utilize  the  existing  capabilities  and  resources  of  such  Federal 
departments  and  agencies  by  appropriate  agreement. 

Sec.  19.  Coordination  and  Consultation  With  Affected  States 
and  Local  Governments. —  (a)  Any  Governor  of  any  affected  State 
or  the  executive  of  any  affected  local  government  in  such  State  may 
submit  recommendations  to  the  Secretary  regarding  the  size,  timing, 
or  location  of  a  proposed  lease  sale  or  with  respect  to  a  proposed 
development  and  production  plan.  Prior  to  submitting  recommenda- 
tions to  the  Secretary,  the  executive  of  any  affected  local  government 
in  any  affected  State  must  forward  his  recommendations  to  the  Gov- 
ernor of  such  State. 

(b)  Such  recommendations  shall  be  submitted  within  sixty  days 
after  notice  of  such  proposed  lease  sale  or  after  receipt  of  such  devel- 
opment and  production  plan. 

(c)  The  Secretary  shall  accept  recommendations  of  the  Governor 
and  may  accept  recommendations  of  the  executive  of  any  affected 
local  government  if  he  determines,  after  having  provided  the  oppor- 
tunity for  consultation,  that  they  provide  for  a  reasonable  balance 
between  the  national  interest  and  the  well-being  of  the  citizens  of  the 
affected  State.  For  purposes  of  this  subsection,  a  determination  of 
the  national  interest  shall  be  based  on  the  desirability  of  obtaining 
oil  and  gas  supplies  in  a  balanced  manner  and  on  the  findings,  pur- 
poses, and  policies  of  this  Act.  The  Secretary  shall  communicate  to  the 
Governor,  in  writing,  the  reasons  for  his  determination  to  accept  or 
reject  such  Governor's  recommendations,  or  to  implement  any  alterna- 
tive means  identified  in  consultation  with  the  Governor  to  provide  for 
a  reasonable  balance  between  the  national  interest  and  the  well-being 
of  the  citizens  of  the  affected  State. 

(d)  The  Secretary's  determination  that  recommendations  provide, 
or  do  not  provide,  for  a  reasonable  balance  between  the  national  in- 
terest and  the  well-being  of  the  citizens  of  the  affected  State  shall 
be  final  and  shall  not,  alone,  be  a  basis  for  invalidation  of  a  proposed 
lease  sale  or  a  proposed  development  and  production  plan  in  any  suit 
or  judicial  review  pursuant  to  section  23  of  this  Act,  unless  found  to 
be  arbitrary  or  capricious. 

(e)  The  Secretary  is  authorized  to  enter  into  cooperative  agree- 
ments with  affected  States  for  purposes  which  are  consistent  with  this 
Act  and  other  applicable  Federal  law.  Such  agreements  may  include, 
but  need  not  be  limited  to,  the  sharing  of  information  (in  accordance 
with  the  provisions  of  section  26  of  this  Act),  the  joint  utilization  of 
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available  expertise,  the  facilitating  of  permitting  procedures,  joint 
planning  and  review,  and  the  formation  of  joint  surveillance  and  mon- 
itoring arrangements  to  carry  out  applicable  Federal  and  State  laws, 
regulations,  and  stipulations  relevant  to  outer  Continental  Shelf  op- 
erations, both  onshore  and  offshore. 

Sec.  20.  Environmental  Studies.— (a) (1)  The  Secretary  shall 
conduct  a  study  of  any  area  or  region  included  in  any  oil  and  gas  lease 
sale  in  order  to  establish  information  needed  for  assessment  and  man- 
agement of  environmental  impacts  on  the  human,  marine,  and  coastal 
environments  of  the  outer  Continental  Shelf  and  the  coastal  areas 
which  may  be  affected  by  oil  and  gas  development  in  such  area  or 
region. 

(2)  Each  study  required  by  paragraph  (1)  of  this  subsection  shall 
be  commenced  not  later  than  six  months  after  the  date  of  enactment 
of  this  section  with  respect  to  any  area  or  region  where  a  lease  sale  has 
been  held  or  announced  by  publication  of  a  notice  of  proposed  lease 
sale  before  such  date  of  enactment,  and  not  later  than  six  months  prior 
to  the  holding  of  a  lease  sale  with  respect  to  any  area  or  region  where 
no  lease  sale  has  been  held  or  scheduled  before  such  date  of  enactment. 
The  Secretary  may  utilize  information  collected  in  any  study  prior  to 
such  date  of  enactment. 

(3)  In  addition  to  developing  environmental  information,  any  study 
of  an  area  or  region,  to  the  extent  practicable,  shall  be  designed  to  pre- 
dict impacts  on  the  marine  biota  which  may  result  from  chronic  low 
level  pollution  or  large  spills  associated  with  outer  Continental  Shelf 
production,  from  the  introduction  of  drill  cuttings  and  drilling  muds 
in  the  area,  and  from  the  laying  of  pipe  to  serve  the  offshore  production 
area,  and  the  impacts  of  development  offshore  on  the  affected  and 
coastal  areas. 

(b)  Subsequent  to  the  leasing  and  developing  of  any  area  or  region, 
the  Secretary  shall  conduct  such  additional  studies  to  establish  envi- 
ronmental information  as  he  deems  necessary  and  shall  monitor  the 
human,  marine,  and  coastal  environments  of  such  area  or  region  in  a 
manner  designed  to  provide  time-series  and  data  trend  information 
which  can  be  used  for  comparison  with  any  previously  collected  data 
for  the  purpose  of  identifying  any  significant  changes  in  the  quality 
and  productivity  of  such  environments,  for  establishing  trends  in  the 
areas  studied  and  monitored,  and  for  designing  experiments  to  identify 
the  causes  of  such  changes. 

(c)  The  Secretary  shall,  by  regulation,  establish  procedures  for 
carrying  out  his  duties  under  this  section,  and  shall  plan  and  carry  out 
such  duties  in  full  cooperation  with  affected  States.  To  the  extent  that 
other  Federal  agencies  have  prepared  environmental  impact  state- 
ments, are  conducting  studies,  or  are  monitoring  the  affected  human, 
marine,  or  coastal  environment,  the  Secretary  may  utilize  the  informa- 
tion derived  therefrom  in  lieu  of  directly  conducting  such  activities. 
The  Secretary  may  also  utilize  information  obtained  from  any  State  or 
local  government,  or  from  any  person,  for  the  purposes  of  this  section. 
For  the  purpose  of  carrying  out  his  responsibilities  under  this  section, 
the  Secretary  may  by  agreement  utilize,  with  or  without  reimbursment, 
the  services,  personnel,  or  facilities  of  any  Federal,  State,  or  local 
government  agency. 
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(d)  The  Secretary  shall  consider  available  relevant  environmental 
information  in  making  decisions  (including  those  relating  to  explora- 
tion plans,  drilling  permits,  and  development  and  production  plans), 
in  developing  appropriate  regulations  and  lease  conditions,  and  in 
issuing  operating  orders. 

(e)  As  soon  as  practicable  after  the  end  of  each  fiscal  year,  the  Secre- 
tary shall  submit  to  the  Congress  and  make  available  to  the  general 
public  an  assessment  of  the  cumulative  effect  of  activities  conducted 
under  this  Act  on  the  human,  marine,  and  coastal  environments. 

(f )  In  executing  his  responsibilities  under  this  section,  the  Secretary 
shall,  to  the  maximum  extent  practicable,  enter  into  appropriate  ar- 
rangements to  utilize  on  a  reimbursable  basis  the  capabilities  of  the 
Department  of  Commerce.  In  carrying  out  such  arrangements,  the 
Secretary  of  Commerce  is  authorized  to  enter  into  contracts  or  grants 
with  any  person,  organization,  or  entity  with  funds  appropriated  to 
the  Secretary  of  the  Interior  pursuant  to  this  Act. 

Sec.  21.  Safety  Regulations. —  (a)  Upon  the  date  of  enactment  of 
this  section,  the  Secretary  and  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating  shall,  in  consultation  with  each 
other  and,  as  appropriate,  with  the  heads  of  other  Federal  departments 
and  agencies,  promptly  commence  a  joint  study  of  the  adequacy  of 
existing  safety  and  health  regulations  and  of  the  technology,  equip- 
ment, and  techniques  available  for  the  exploration,  development,  and 
production  of  the  minerals  of  the  outer  Continental  Shelf.  The  results 
of  such  study  shall  be  submitted  to  the  President  who  shall  submit  a 
plan  to  the  Congress  of  his  proposals  to  promote  safety  and  health  in 
the  exploration,  development,  and  production  of  the  minerals  of  the 
outer  Continental  Shelf. 

(b)  In  exercising  their  respective  responsibilities  for  the  artificial 
islands,  installations,  and  other  devices  referred  to  in  section  4(a)  (1) 
of  this  Act,  the  Secretary,  and  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating,  shall  require,  on  all  new  drilling 
and  production  operations  and,  wherever  practicable,  on  existing  oper- 
ations, the  use  of  the  best  available  and  safest  technologies  which  the 
Secretary  determines  to  be  economically  feasible,  wherever  failure  of 
equipment  would  have  a  significant  effect  on  safety,  health,  or  the 
environment,  except  where  the  Secretary  determines  that  the  incre- 
mental benefits  are  clearly  insufficient  to  justify  the  incremental  costs 
of  utilizing  such  technologies. 

(c)  The  Secretary  of  the  Department  in  which  the  Coast  Guard 
is  operating  shall  promulgate  regulations  or  standards  applying  to 
unregulated  hazardous  working  conditions  related  to  activities  on  the 
Outer  Continental  Shelf  when  he  determines  such  regulations  or  stand- 
ards are  necessary.  The  Secretary  of  the  Department  in  which  the 
Coast  Guard  is  operating  may  from  time  to  time  modify  any  regula- 
tions, interim  or  final,  dealing  with  hazardous  working  conditions  on 
the  Outer  Continental  Shelf. 

(d)  Nothing  in  this  Act  shall  affect  the  authority  provided  by 
law  to  the  Secretary  of  Labor  for  the  protection  of  occupational  safety 
and  health,  the  authority  provided  by  law  to  the  Administrator  of 
the  Environmental  Protection  Agency  for  the  protection  of  the  envi- 
ronment, or  the  authority  provided  by  law  to  the  Secretary  of  Trans- 
portation with  respect  to  pipeline  safety. 
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(e)  The  Secretary  of  Commerce,  in  cooperation  with  the  Secretary 
of  the  Department  in  which  the  Coast  Guard  is  operating,  and  the 
Director  of  the  National  Inst  itute  of  Occupational  Safety  and  Health, 
shall  conduct  studies  of  underwater  diving  techniques  and  equipment 
suitable  for  protection  of  human  safety  and  improvement  of  diver 
performance.  Such  studies  shall  include,  hut  need  not  be  limited  to, 
decompression  and  excursion  table  development  and  improvement 
and  all  aspects  of  diver  physiological  restraints  and  protective  gear 
for  exposure  to  hostile  environments. 

(f)  (1)  In  administering  the  provisions  of  this  section,  the  Secre- 
tary shall  consult  and  coordinate  with  the  heads  of  other  appropriate 
Federal  departments  and  agencies  for  purposes  of  assuring  that,  to  the 
maximum  extent  practicable,  inconsistent  or  duplicative  requirements 
are  not  imposed. 

(2)  The  Secretary  shall  make  available  to  any  interested  person  a 
compilation  of  all  safety  and  other  regulations  which  are  prepared  and 
promulgated  by  any  Federal  department  or  agency  and  applicable  to 
activities  on  the  Outer  Continental  Shelf.  Such  compilation  shall  be 
revised  and  updated  annually. 

Sec.  22.  Enforcement. —  (a)  The  Secretary,  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is  operating,  and  the  Secretary 
of  the  Army  shall  enforce  safety  and  environmental  regulations  pro- 
mulgated pursuant  to  this  Act.  Each  such  Federal  department  may  by 
agreement  utilize,  with  or  without  reimbursement,  the  services,  person- 
nel, or  facilities  of  other  Federal  departments  and  agencies  for  the 
enforcement  of  their  respective  regulations. 

(b)  It  shall  be  the  duty  of  any  holder  of  a  lease  or  permit  under 
this  Act  to — 

(1)  maintain  all  places  of  employment  within  the  lease  area 
or  within  the  area  covered  by  such  permit  in  compliance  with 
occupational  safety  and  health  standards  and,  in  addition,  free 
from  recognized  hazards  to  employees  of  the  lease  holder  or  per- 
mit holder  or  of  any  contractor  or  subcontractor  operating  within 
such  lease  area  or  within  the  area  covered  by  such  permit  on  the 
outer  Continental  Shelf: 

(2)  maintain  all  operations  within  such  lease  area  or  within 
the  area  covered  by  such  permit  in  compliance  with  regulations 
intended  to  protect  persons,  property,  and  the  environment  on  the 
outer  Continental  Shelf ;  and 

(3)  allow  prompt  access,  at  the  site  of  any  operation  subject 
to  safety  regulations,  to  any  inspector,  and  to  provide  such  docu- 
ments and  records  which  are  pertinent  to  occupational  or  public 
health,  safety,  or  environmental  protection,  as  may  be  requested. 

(c)  The  Secretary  and  the  Secretary  of  the  'Department  in  which 
the  Coast  Guard  is  operating  shall  individually,  or  jointly  if  they  so 
agree,  promulgate  regulations  to  provide  for — 

(1)  scheduled  onsite  inspection,  at  least  once  a  year,  of  each 
facility  on  the  outer  Continental  Shelf  which  is  subject  to  any 
environmental  or  safety  regulation  promulgated  pursuant  to  this 
Act,  which  inspection  shall  include  all  safety  equipment  designed 
to  prevent  or  ameliorate  blowouts,  fires,  spillages,  or  other  major 
accidents:  and 
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(2)  periodic  onsite  inspection  without  advance  notice  to  the 
operator  of  such  facility  to  assure  compliance  with  such  environ- 
mental or  safety  regulations. 

(d)  (1)  The  Secretary  or  the  Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  shall  make  an  investigation  and  public 
report  on  each  major  fire  and  each  major  oil  spillage  occurring  as  a 
result  of  operations  conducted  pursuant  to  this  Act,  and  may,  in  his 
discretion,  make  an  investigation  and  report  of  lesser  oil  spillages.  For 
purposes  of  this  subsection,  a  major  oil  spillage  is  any  spillage  in  one 
instance  of  more  than  two  hundred  barrels  of  oil  during  a  period  of 
thirty  days.  All  holders  of  leases  or  permits  issued  or  maintained 
under  this  Act  shall  cooperate  with  the  appropriate  Secretary  in  the 
course  of  any  such  investigation. 

(2)  The  Secretary  or  the  Secretary  of  the  Department  in  which 
the  Coast  Guard  is  operating  shall  make  an  investigation  and  public 
report  on  any  death  or  serious  injury  occurring  as  a  result  of  opera- 
tions conducted  pursuant  to  this  Act,  and  may,  in  his  descretion,  make 
an  investigation  and  report  of  any  injury.  For  purposes  of  this  subsec- 
tion, a  serious  injury  is  one  resulting  in  substantial  impairment  of  any 
bodily  unit  or  function.  All  holders  of  leases  or  permits  issued  or  main- 
tained under  this  Act  shall  cooperate  with  the  appropriate  Secretary 
in  the  course  of  any  such  investigation. 

(e)  The  Secretary,  or,  in  the  case  of  occupational  safety  and 
health,  the  Secretary  of  the  Department  in  which  the  Coast  Guard  is 
operating,  may  review  any  allegation  from  any  person  of  the  existence 
of  a  violation  of  a  safety  regulation  issued  under  this  Act. 

(f)  In  any  investigation  conducted  pursuant  to  this  section,  the 
Secretary  or  the  Secretary  of  the  Department  in  which  the  Coast 
Guard  is  operating  shall  have  power  to  summon  witnesses  and  to 
require  the  production  of  books,  papers,  documents,  and  any  other  evi- 
dence. Attendance  of  witnesses  or  the  production  of  books,  papers, 
documents,  or  any  other  evidence  shall  be  compelled  by  a  similar  proc- 
ess, as  in  the  district  courts  of  the  United  States.  Such  Secretary,  or  his 
designee,  shall  administer  all  necessary  oaths  to  any  witnesses  sum- 
moned before  such  investigation. 

(g)  The  Secretary  shall,  after  consultation  with  the  Secretary  of 
the  Department  in  which  the  Coast  Guard  is  operating,  include  in  his 
annual  report  to  the  Congress  required  by  section  15  of  this  Act  the 
number  of  violations  of  safety  regulations  reported  or  alleged,  any 
investigations  undertaken,  the  results  of  such  investigations,  and  any 
administrative  or  judicial  action  taken  as  a  result  of  such  investi- 
gations, and  the  results  of  the  diving  studies  conducted  under  section 
21(e)  of  this  Act. 

Sec.  23.  Citizen  Suits,  Court  Jurisdiction,  and  Judicial 
Review. —  (a)  (1)  Except  as  provided  in  this  section,  any  person  hav- 
ing a  valid  legal  interest  which  is  or  may  be  adversely  affected  may 
commence  a  civil  action  on  his  own  behalf  to  compel  compliance  with 
this  Act  against  any  person,  including  the  United  States,  and  any 
other  government  instrumentality  or  agency  (to  the  extent  permitted 
by  the  eleventh  amendment  to  the  Constitution)  for  any  alleged  vioT 
lation  of  any  provision  of  this  Act  or  any  regulation  promulgated 
under  this  Act,  or  of  the  terms  of  any  permit  or  lease  issued  by  the 
Secretary  under  this  Act. 
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(2)  Except  as  provided  in  paragraph  (3)  of  this  subsection,  no 
action  may  be  commenced  under  subsection  (a)  (1)  of  this  section — 

(A)  prior  to  sixty  days  after  the  plaintiff  has  given  notice 
of  the  alleged  violation,  in  writing  under  oath,  to  the  Secretary 
and  any  other  appropriate  Federal  official,  to  the  State  in  whicn 
the  violation  allegedly  occurred  or  is  occurring,  and  to  any  alleged 
violator;  or 

(B)  if  the  Attorney  General  has  commenced  and  is  diligently 
prosecuting  a  civil  action  in  a  court  of  the  United  States  or  a  State 
with  respect  to  such  matter,  but  in  any  such  action  in  a  court  of 
the  United  States  any  person  having  a  legal  interest  which  is 
or  may  be  adversely  affected  may  intervene  as  a  matter  of  right. 

(3)  An  action  may  be  brought  under  this  subsection  immediately 
after  notification  of  the  alleged  violation  in  any  case  in  which  the 
alleged  violation  constitutes  an  imminent  threat  to  the  public  health  or 
safety  or  would  immediately  affect  a  legal  interest  of  the  plaintiff. 

(4)  In  any  action  commenced  pursuant  to  this  section,  the  Attorney 
General,  upon  the  request  of  the  Secretary  or  any  other  appropriate 
Federal  official,  may  intervene  as  a  matter  of  right. 

(5)  A  court,  in  issuing  any  final  order  in  any  action  brought  pur- 
suant to  subsection  (a)(1)  or  subsection  (c)  of  this  section,  may  award 
costs  of  litigation,  including  reasonable  attorney  and  expert  witness 
fees,  to  any  party,  whenever  such  court  determines  such  award  is  appro- 
priate. The  court  may,  if  a  temporary  restraining  order  or  prelimi- 
nary injunction  is  sought,  require  the  filing  of  a  bond  or  equivalent 
security  in  a  sufficient  amount  to  compensate  for  any  loss  or  damage 
suffered,  in  accordance  with  the  Federal  Rules  of  Civil  Procedure. 

(6)  Except  as  provided  in  subsection  (c)  of  this  section,  all  suits 
challenging  actions  or  decisions  allegedly  in  violation  of,  or  seeking 
enforcement  of,  the  provisions  of  this  Act,  or  any  regulation  promul- 
gated under  this  Act,  or  the  terms  of  any  permit  or  lease  issued  by  the 
Secretary  under  this  Act,  shall  be  undertaken  in  accordance  with  the 
procedures  described  in  this  subsection.  Nothing  in  this  section  shall 
restrict  any  right  which  any  person  or  class  of  persons  may  have  under 
any  other  Act  or  common  law  to  seek  appropriate  relief. 

(b)(1)  Except  as  provided  in  subsection  (c)  of  this  section,  the 
district  courts  of  the  United  States  shall  have  jurisdiction  of  cases  and 
controversies  arising  out  of,  or  in  connection  with  (A)  any  operation 
conducted  on  the  outer  Continental  Shelf  which  involves  exploration, 
development,  or  production  of  the  minerals,  of  the  subsoil  and  seabed 
of  the  outer  Continental  Shelf,  or  which  involves  rights  to  such  min- 
erals, or  (B)  the  cancellation,  suspension,  or  termination  of  a  lease  or 
permit  under  this  Act.  Proceedings  with  respect  to  any  such  case  or 
controversy  may  be  instituted  in  the  judicial  district  in  which  any 
defendant  resides  or  may  be  found,  or  in  the  judicial  district  of  the 
State  nearest  the  place  the  cause  of  action  arose. 

(2)  Any  resident  of  the  United  States  who  is  injured  in  any  manner 
through  the  failure  of  any  operator  to  comply  with  any  rule,  regula- 
tion, order,  or  permit  issued  pursuant  to  this  Act  may  bring  an  action 
for  damages  (including  reasonable  attorney  and  expert  witness  fees) 
only  in  the  judicial  district  having  jurisdiction  under  paragraph  (1) 
of  this  subsection. 
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(c)  (1)  Any  action  of  the  Secretary  to  approve  a  leasing  program 
pursuant  to  section  18  of  this  Act  shall  be  subject  to  judicial  review 
only  in  the  United  States  Court  of  Appeal  for  the  District  of 
Columbia. 

(2)  Any  action  of  the  Secretary  to  approve,  require  modification 
of,  or  disapprove  any  exploration  plan  or  any  development  and  pro- 
duction plan  under  this  Act  shall  be  subject  to  judicial  review  only  in 
a  United  States  court  of  appeals  for  a  circuit  in  which  an  affected  State 
is  located. 

(3)  The  judicial  review  specified  in  paragraphs  (1)  and  (2)  of 
this  subsection  shall  be  available  only  to  a  person  who  (A)  partici- 
pated in  the  administrative  proceedings  related  to  the  actions  specified 
in  such  paragraphs,  (B)  is  adversely  affected  or  aggrieved  by  such 
action,  (C)  files  a  petition  for  review  of  the  Secretary's  action  within 
sixty  days  after  the  date  of  such  action,  and  (D)  promptly  transmits 
copies  of  the  petition  to  the  Secretary  and  to  the  Attorney  General. 

(4)  Any  action  of  the  Secretary  specified  in  paragraph  (1)  or  (2) 
shall  only  be  subject  to  review  pursuant  to  the  provisions  of  this  sub- 
section, and  shall  be  specifically  excluded  from  citizen  suits  which  are 
permitted  pursuant  to  subsection  (a)  of  this  section. 

(5)  The  Secretary  shall  file  in  the  appropriate  court  the  record 
of  any  public  hearings  required  by  this  Act  and  any  additional  infor- 
mation upon  which  the  Secretary  based  his  decision,  as  required  by  sec- 
tion 2112  of  title  28,  United  States  Code.  Specific  objections  to  the 
action  of  the  Secretary  shall  be  considered  by  the  court  only  if  the 
issues  upon  which  such  objections  are  based  have  been  submitted  to  the 
Secretary  during  the  administrative  proceedings  related  to  the  actions 
involved. 

(6)  The  court  of  appeals  conducting  a  proceeding  pursuant  to  this 
subsection  shall  consider  the  matter  under  review  solely  on  the  record 
made  before  the  Secretary.  The  findings  of  the  Secretary,  if  supported 
by  substantial  evidence  on  the  record  considered  as  a  whole,  shall  be 
conclusive.  The  court  may  affirm,  vacate,  or  modify  any  order  or  deci- 
sion or  may  remand  the  proceedings  to  the  Secretary  for  such  further 
action  as  it  may  direct. 

(7)  Upon  the  filing  of  the  record  with  the  court,  pursuant  to  para- 
graph (5) ,  the  jurisdiction  of  the  court  shall  be  exclusive  and  its  judg- 
ment shall  be  final,  except  that  such  judgment  shall  be  subject  to 
review  by  the  Supreme  Court  of  the  United  States  upon  writ  of 
certiorari. 

(d)  Except  as  to  causes  of  action  which  the  court  considers  of 
greater  importance,  any  action  under  this  section  shall  take  precedence 
on  the  docket  over  all  other  causes  of  action  and  shall  be  set  for  hearing 
at  the  earliest  practical  date  and  expedited  in  every  way. 

Sec.  24.  Remedies  and  Penalties. —  (a)  At  the  request  of  the 
Secretary,  the  Secretary  of  the  Army,  or  the  Secretary  of  the  Depart- 
ment in  which  the  Coast  Guard  is  operating,  the  Attorney  General 
or  a  United  States  attorney  shall  institute  a  civil  action  in  the  district 
court  of  the  United  States  for  the  district  in  which  the  affected  opera- 
tion is  located  for  a  temporary  restraining  order,  injunction,  or  other 
appropriate  remedy  to  enforce  any  provision  of  this  Act,  any  regula- 
tion or  order  issued  under  this  Act,  or  any  term  of  a  lease,  license,  or 
permit  issued  pursuant  to  this  Act. 
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(b)  If  any  person  fails  to  comply  with  any  provision  of  this  Act, 
or  any  term  of  a  lease,  license,  or  permit  issued  pursuant  to  this  Act, 
or  any  regulation  or  order  issued  under  this  Act,  after  notice  of  such 
failure  and  expiration  of  any  reasonable  period  allowed  for  corrective 
action,  such  person  shall  be  liable  for  a  civil  penalty  of  not  more  than 
$10,000  for  each  day  of  the  continuance  of  such  failure.  The  Secretary 
may  assess,  collect,  and  compromise  any  such  penalty.  No  penalty  shall 
be  assessed  until  the  person  charged  with  a  violation  has  been  given  an 
opportunity  for  a  hearing. 

(c)  Any  person  who  knowingly  and  willfully  (1)  violates  any  pro- 
vision of  this  Act,  any  term  of  a  lease,  license,  or  permit  issued  pursuant 
to  this  Act,  or  any  regulation  or  order  issued  under  the  authority  of  this 
Act  designed  to  protect  health,  safety,  or  the  environment  or  conserve 
natural  resources,  (2)  makes  any  false  statement,  representation,  or 
certification  in  any  application,  record,  report,  or  other  document  filed 
or  required  to  be  maintained  under  this  Act,  (3)  falsifies,  tampers  with, 
or  renders  inaccurate  any  monitoring  device  or  method  of  record 
required  to  be  maintained  under  this  Act,  or  (4)  reveals  any  data  or 
information  required  to  be  kept  confidential  by  this  Act  shall,  upon 
conviction,  be  punished  by  a  fine  of  not  more  than  $100,000,  or  by 
imprisonment  for  not  more  than  ten  years,  or  both.  Each  day  that  a 
violation  under  clause  (1)  of  this  subsection  continues,  or  each  day 
that  any  monitoring  devise  or  data  recorder  remains  inoperative  or 
inaccurate  because  of  any  activity  described  in  clause  (3)  of  this  sub- 
section, shall  constitute  a  separate  violation. 

(d)  Whenever  a  corporation  or  other  entity  is  subject  to  prosecu- 
tion under  subsection  (c)  of  this  section,  any  officer  or  agent  of  such 
corporation  or  entity  who  knowingly  and  willfully  authorized,  or- 
dered, or  carried  out  the  proscribed  activity  shall  be  subject  to  the 
same  fines  or  imprisonment,  or  both,  as  provided  for  under  subsection 
(c)  of  this  section. 

(e)  The  remedies  and  penalties  prescribed  in  this  Act  shall  be  con- 
current and  cumulative  and  the  exercise  of  one  shall  not  preclude  the 
exercise  of  the  others.  Further,  the  remedies  and  penalties  prescribed  in 
this  Act  shall  be  in  addition  to  any  other  remedies  and  penalties 
afforded  by  any  other  law  or  regulation. 

Sec.  25.  Oil  and  Gas  Development  and  Production. —  (a)  (1)  Prior 
to  development  and  production  pursuant  to  an  oil  and  gas  lease  issued 
after  the  date  of  enactment  of  this  section  in  any  area  of  the  outer 
Continental  Shelf,  other  than  the  Gulf  of  Mexico,  or  issued  or  main- 
tained prior  to  such  date  of  enactment  in  any  area  of  the  outer  Con- 
tinental Shelf,  other  than  the  Gulf  of  Mexico,  with  respect  to  which  no 
oil  or  gas  has  been  discovered  in  paying  quantities  prior  to  such  date  of 
enactment,  the  lessee  shall  submit  a  development  and  production  plan 
(hereinafter  in  this  section  referred  to  as  a  "plan")  to  the  Secretary, 
for  approval  pursant  to  this  section. 

(2)  A  plan  shall  be  accompanied  by  a  statement  describing  all  facili- 
ties and  operations,  other  than  those  on  the  outer  Continental  Shelf, 
proposed  by  the  lessee  and  known  by  him  (whether  or  not  owned  or 
operated  by  such  lessee)  which  will  be  constructed  or  utilized  in  the 
development  and  production  of  oil  or  gas  from  the  lease  area,  including 
the  location  and  site  of  such  facilities  and  operations,  the  land,  labor, 
material,  and  energy  requirements  associated  with  such  facilities  and 
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operations,  and  all  environmental  and  safety  safeguards  to  be  imple- 
mented. 

(3)  Except  for  any  privileged  or  proprietary  information  (as  such 
term  is  defined  in  regulations  issued  by  the  Secretary),  the  Secretary, 
within  ten  days  after  receipt  of  a  plan  and  statement,  shall  (A)  submit 
such  plan  and  statement  to  the  Governor  of  any  affected  State,  and, 
upon  request,  to  the  executive  of  any  affected  local  government,  and 
(B)  make  such  plan  and  statement  available  to  any  appropriate  inter- 
state regional  entity  and  the  public. 

(b)  After  the  date  of  enactment  of  this  section,  no  oil  and  gas  lease 
may  be  issued  pursuant  to  this  Act  in  any  region  of  the  outer  Conti- 
nental Shelf,  other  than  the  Gulf  of  Mexico,  unless  such  lease  requires 
that  development  and  production  activities  be  carried  out  in  accord- 
ance with  a  plan  which  complies  with  the  requirements  of  this  section. 

(c)  A  plan  may  apply  to  more  than  one  oil  and  gas  lease,  and  shall 
set  forth,  in  the  degree  of  detail  established  by  regulations  issued  by 
the  Secretary — 

( 1 )  the  specific  work  to  be  performed ; 

(2)  a  description  of  all  facilities  and  operations  located  on  the 
outer  Continental  Shelf  which  are  proposed  by  the  lessee  or 
known  by  him  (whether  or  not  owned  or  operated  by  such  lessee) 
to  be  directly  related  to  the  proposed  development,  including  the 
location  and  size  of  such  facilities  and  operations,  and  the  land, 
labor,  material,  and  energy  requirements  associated  with  such 
facilities  and  operations ; 

(3)  the  environmental  safeguards  to  be  implemented  on  the 
outer  Continental  Shelf  and  how  much  safeguards  are  to  be  imple- 
mented ; 

(4)  all  safety  standards  to  be  met  and  how  such  standards  are 
to  be  met ; 

(5)  an  expected  rate  of  development  and  production  and  a 
time  schedule  for  performance ;  and 

(6)  such  other  relevant  information  as  the  Secretary  may  by 
regulation  require. 

(d)  The  Secretary  shall  not  grant  any  license  or  permit  for  any 
activity  described  in  detail  in  a  plan  and  affecting  any  land  use  or 
water  use  in  the  coastal  zone  of  a  State  with  a  coastal  zone  management 
program  approved  pursuant  to  section  306  of  the  Coastal  Zone  Man- 
agement Act  of  1972  (16  U.S.C.  1455),  unless  the  State  concurs  or  is 
conclusively  presumed  to  concur  with  the  consistency  certification 
accompanying  such  plan  pursuant  to  section  307(c)  (3)  (B)  (i)  or  (ii) 
of  such  Act,  or  the  Secretary  of  Commerce  makes  the  finding  author- 
ized by  section  307(c)  (3(B)  (iii)  of  such  Act. 

(e)  (1)  At  least  once  the  Secretary  shall  declare  the  approval  of  a 
development  and  production  plan  in  any  area  or  region  (as  defined  by 
the  Secretary)  of  the  outer  Continental  Shelf,  other  than  the  Gulf  of 
Mexico,  to  be  a  major  Federal  action. 

(2)  The  Secretary  may  require  lessees  of  tracts  for  which  develop- 
ment and  production  plans  have  not  been  approved,  to  submit  pre- 
liminary or  final  plans  for  their  leases,  prior  to  or  immediately  after 
a  determination  by  the  Secretary  that  the  procedures  under  the  Na- 
tional Environmental  Policy  Act  of  1969  shall  commence: 
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(f)  If  approval  of  a  development  and  production  plan  is  found  to 
be  a  major  Federal  action,  the  Secretary  shall  transmit  the  draft  en- 
vironmental impact  statement  to  the  Governor  of  any  affected  State, 
and  upon  request,  to  the  executive  of  any  local  government,  and  shall 
make  such  draft  available  to  any  appropriate  interstate  regional  entity 
and  the  public. 

(g)  If  approval  of  a  development  and  production  plan  is  not  found 
to  be  a  major  Federal  action,  the  Governor  of  any  affected  State  and 
the  executive  of  any  affected  local  government  shall  have  sixty  days 
from  the  date  of  receipt  of  the  plan  from  the  Secretary  to  submit  com- 
ments and  recommendations.  Prior  to  submitting  recommendations  to 
the  Secretary,  the  executive  of  any  affected  local  government  must  for- 
ward his  recommendations  to  the  Governor  of  his  State.  Such  com- 
ments and  recommendations  shall  be  made  available  to  the  public  upon 
request.  In  addition,  any  interested  person  may  submit  comments  and 
recommendations. 

(h)  (1)  After  reviewing  the  record  of  any  public  hearing  held  with 
respect  to  the  approval  of  a  plan  pursuant  to  the  National  Environ- 
mental Policy  Act  of  1969  or  the  comments  and  recommendations  sub- 
mitted under  subsection  (g)  of  this  section,  the  Secretary  shall,  within 
sixty  days  after  the  release  of  the  final  environmental  impact  state- 
ment prepared  pursuant  to  the  National  Environmental  Policy  Act  of 
1969  in  accordance  with  subsection  (e)  of  this  section,  or  sixty  days 
after  the  period  provided  for  comment  under  subsection  (g)  of  this 
section,  approve,  disapprove,  or  require  modifications  of  the  plan. 
The  Secretary  shall  require  modification  of  a  plan  if  he  determines  that 
the  lessee  has  failed  to  make  adequate  provision  in  such  plan  for  safe 
operations  on  the  lease  area  or  for  protection  of  the  human,  marine,  or 
coastal  environment,  including  compliance  with  the  regulations  pre- 
scribed by  the  Secretary  pursuant  to  paragraph  (8)  of  section  5(a) 
of  this  Act.  Any  modification  required  by  the  Secretary  which  involves 
activities  for  which  a  Federal  license  or  permit  is  required  and  which 
affects  any  land  use  or  water  use  in  the  coastal  zone  of  a  State  with  a 
coastal  zone  management  program  approved  pursuant  to  section  306  of 
the  Coastal  Zone  Management  Act  of  1972  (16  U.S.C.  1455)  must  re- 
ceive concurrence  by  such  State  with  respect  to  the  consistency  certifi- 
cation accompanying  such  plan  pursuant  to  section  307(c)  (3)  (B)  (i) 
or  (ii)  of  such  Act  unless  the  Secretary  of  Commerce  makes  the  finding 
authorized  by  section  307(c)  (3)  (B)  (iii)  of  such  Act.  The  Secretary 
shall  disapprove  a  plan — 

(A)  if  the  lessee  fails  to  demonstrate  that  he  can  comply  with 
the  requirements  of  this  Act  or  other  applicable  Federal  law, 
including  the  regulations  prescribed  by  the  Secretary  pursuant  to 
paragraph  (8)  of  section  5  (a)  of  this  Act; 

(B)  if  any  of  the  activities  described  in  detail  in  the  plan  for 
which  a  Federal  license  or  permit  is  required  and  which  affects 
any  land  use  or  water  use  in  the  coastal  zone  of  a  State  with  a 
coastal  zone  management  program  approved  pursuant  to  section 
306  of  the  Coastal  Zone  Management  Act  of  1972  (16  U.S.C. 
1-155)  do  not  receive  concurrence  by  such  State  with  respect  to  the 
consistency  certification  accompanying  such  plan  pursuant  to  sec- 
tion 307(c)  (3)  (B)  (i)  or  (ii)  of  such  Act  and  the  Secretary  of 
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Commerce  does  not  make  the  finding  authorized  by  section  307(c) 
(3)  (B)  (iii)  of  such  Act; 

(C)  if  operations  threaten  national  security  or  national  defense ; 

or 

(D)  if  the  Secretary  determines,  because  of  exceptional  geo- 
logical conditions  in  the  lease  areas,  exceptional  resource  values 
in  the  marine  or  coastal  environment,  or  other  exceptional  circum- 
stances, that  (i)  implementation  of  the  plan  would  probably  cause 
serious  harm  or  damage  to  life  (including  fish  and  other  aquatic 
life),  to  property,  to  any  mineral  deposits  (in  areas  leased  or  not 
leased),  to  the  national  security  or  defense,  or  to  the  marine, 
coastal  or  human  environments,  (ii)  the  threat  of  harm  or  damage 
will  not  disappear  or  decrease  to  an  acceptable  extent  within  a 
reasonable  period  of  time,  and  (iii)  the  advantages  of  disapprov- 
ing the  plan  outweigh  the  advantages  of  development  and 
production. 

(2)  (A)  If  a  plan  is  disapproved — 

(i)  under  subparagraph  (A)  of  paragraph  (1)  ;  or 

(ii)  under  subparagraph  (B)  of  paragraph  (1)  with  respect 
to  a  lease  issued  after  approval  of  a  coastal  zone  management  pro- 
gram pursuant  to  the  Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1455), 

the  lessee  shall  not  be  entitled  to  compensation  because  of  such  dis- 
approval. 

(B)  If  a  plan  is  disapproved — 

(i)  under  subparagraph  (C)  or  (D)  of  paragraph  (1);  or 

(ii)  under  subparagraph  (B)  of  paragraph  (1)  with  respect 
to  a  lease  issued  before  approval  of  a  coastal  zone  management 
program  pursuant  to  the  Coastal  Zone  Management  Act  of  1972, 
and  such  approval  occurs  after  the  lessee  has  submitted  a  plan  to 
the  Secretary, 

the  term  of  the  lease  shall  be  duly  extended,  and  at  any  time  within 
five  years  after  such  disapproval,  the  lessee  may  reapply  for  approval 
of  the  same  or  a  modified  plan,  and  the  Secretary  shall  approve,  dis- 
approve, or  require  modifications  of  such  plan  in  accordance  with  this 
subsection. 

(C)  Upon  expiration  of  the  five-year  period  described  in  subpara- 
graph (B)  of  this  paragraph,  or,  in  the  Secretary's  discretion,  at  an 
earlier  time  upon  request  of  a  lessee,  if  the  Secretary  has  not  approved 
a  plan,  the  Secretary  shall  cancel  the  lease  and  the  lessee  shall  be 
entitled  to  receive  compensation  in  accordance  with  section  5(a)  (2) 
(C)  of  this  Act.  The  Secretary  may,  at  any  time  within  the  five-year 
period  described  in  subparagraph  (B)  of  this  paragraph,  require  the 
lessee  to  submit  a  development  and  production  plan  for  approval,  dis- 
approval, or  modification.  If  the  lessee  fails  to  submit  a  required  plan 
expeditiously  and  in  good  faith,  the  Secretary  shall  find  that  the  lessee 
has  not  been  duly  diligent  in  pursuing  his  obligations  under  the  lease, 
and  shall  immediately  initiate  procedures  to  cancel  such  lease,  without 
compensation,  under  the  provisions  of  section  5(c)  of  this  Act. 

(3)  The  Secretary  shall,  from  time  to  time,  review  each  plan 
approved  under  this  section.  Such  review  shall  be  based  upon  changes 
in  available  information  and  other  onshore  or  offshore  conditions 
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affecting  or  impacted  by  development  and  production  pursuant  to  such 
plan.  If  the  review  indicates  that  the  plan  should  be  revised  to  meet  the 
requirements  of  this  subsection,  the  Secretary  shall  require  such 
revision. 

(i)  The  Secretary  may  approve  any  revision  of  an  approved  plan 
proposed  by  the  lessee  if  he  determines  that  such  revision  will  lead  to 
greater  recovery  of  oil  and  natural  gas,  improve  the  efficiency,  safety, 
and  environmental  protection  of  the  recovery  operation,  is  the  only 
means  available  to  avoid  substantial  economic  hardship  to  the  lessee, 
or  is  otherwise  not  inconsistent  with  the  provisions  of  this  Act,  to  the 
extent  such  revision  is  consistent  with  protection  of  the  human,  ma- 
rine, and  coastal  environments.  Any  revision  of  an  approved  plan 
which  the  Secretary  determines  is  significant  shall  be  reviewed  in 
accordance  with  subsections  (d)  through  (f)  of  this  section. 

(j)  Whenever  the  owner  of  any  lease  fails  to  submit  a  plan  in 
accordance  with  regulations  issued  under  this  section,  or  fails  to  com- 
ply with  an  approved  plan,  the  lease  may  be  canceled  in  accordance 
with  sections  5  (c)  and  (d).  Termination  of  a  lease  because  of  failure 
to  comply  with  an  approved  plan,  including  required  modifications 
or  revisions,  shall  not  entitle  a  lessee  to  any  compensation. 

(k)  If  any  development  and  production  plan  submitted  to  the  Sec- 
retary pursuant  to  this  section  provides  for  the  production  and  trans- 
portation of  natural  gas,  the  lessee  shall  contemporaneously  submit  to 
the  Federal  Energy  Regulatory  Commission  that  portion  of  such  plan 
which  relates  to  production  of  natural  gas  and  the  facilities  for  trans- 
portation of  natural  gas.  The  Secretary  and  the  Federal  Energy  Regu- 
latory Commission  shall  agree  as  to  which  of  them  shall  prepare  an 
environmental  impact  statement  pursuant  to  the  National  Environ- 
mental Policy  Act  of  1969  applicable  to  such  portion  of  such  plan,  or 
conduct  studies  as  to  the  effect  on  the  environment  of  implementing  it. 
Thereafter,  the  findings  and  recommendations  by  the  agency  prepar- 
ing such  environmental  impact  statement  or  conducting  such  studies 
pursuant  to  such  agreement  shall  be  adopted  by  the  other  agency,  and 
such  other  agency  shall  not  independently  prepare  another  environ- 
mental impact  statement  or  duplicate  such  studies  with  respect  to  such 
portion  of  such  plan,  but  the  Federal  Energy  Regulatory  Commission, 
in  connection  with  its  review  of  an  application  for  a  certificate  of 
public  convenience  and  necessity  applicable  to  such  transportation 
facilities  pursuant  to  section  7  of  the  Natural  Gas  Act  (15  U.S.C.  717) , 
may  prepare  such  environmental  studies  or  statement  relevant  to  cer- 
tification of  such  transportation  facilties  as  have  not  been  covered 
by  an  environmental  impact  statement  or  studies  prepared  by  the 
Secretary.  The  Secretary,  in  consultation  with  the  Federal  Energy 
Regulatory  Commission,  shall  promulgate  rules  to  implement  this 
subsection,  but  the  Federal  Energy  Regulatory  Commission  shall 
retain  sole  authority  with  respect  to  rules  and  procedures  applicable 
to  the  filing  of  any  application  with  the  Commission  and  to  all  aspects 
of  the  Commission's  review  of,  and  action  on,  any  such  application. 

(1)  The  Secretary  may  require  the  provisions  of  this  section  to 
apply  to  an  oil  and  gas  lease  issued  or  maintained  under  this  Act. 
which  is  located  in  that  area  of  the  Gulf  of  Mexico  which  is  adjacent 
to  the  State  of  Florida,  as  determined  pursuant  to  section  4(a)  (2)  of 
this  Act. 
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Sec.  26.  Outer  Continental  Shelf  Oil  and  Gas  Information 
Program. —  (a)  (1)  (A)  Any  lessee  or  permittee  conducting  any  explo- 
ration for,  or  development  or  production  of,  oil  or  gas  pursuant  to 
this  Act  shall  provide  the  Secretary  access  to  all  data  and  information 
(including  processed,  analyzed,  and  interpreted  information)  obtained 
from  such  activity  and  shall  provide  copies  of  such  data  and  informa- 
tion as  the  Secretary  may  request.  Such  data  and  information  shall  be 
provided  in  accordance  with  regulations  which  the  Secretary  shall 
prescribe. 

(B)  If  an  interpretation  provided  pursuant  to  subparagraph  (A) 
of  this  paragraph  is  made  in  good  faith  by  the  lessee  or  permittee, 
such  lessee  or  permittee  shall  not  be  held  responsible  for  any  conse- 
quence of  the  use  of  or  reliance  upon  such  interpretation. 

(C)  Whenever  any  data  and  information  is  provided  to  the  Secre- 
tary, pursuant  to  subparagraph  (A)  of  this  paragraph — 

(i)  by  a  lessee,  in  the  form  and  manner  of  processing  which  is 
utilized  by  such  lessee  in  the  normal  conduct  of  his  business,  the 
Secretary  shall  pay  the  reasonable  cost  of  reproducing  such  data 
and  information ; 

(ii)  by  a  lessee,  in  such  other  form  and  manner  of  processing 
as  the  Secretary  may  request,  the  Secretary  shall  pay  the  reason- 
able cost  of  processing  and  reproducing  such  data  and  informa- 
tion; 

(iii)  by  a  permittee,  in  the  form  and  manner  of  processing 
which  is  utilized  by  such  permittee  in  the  normal  conduct  of  his 
business,  the  Secretary  shall  pay  such  permittee  the  reasonable 
cost  of  reproducing  such  data  and  information  for  the  Secretary 
and  shall  pay  at  the  lowest  rate  available  to  any  purchaser  for 
processing  such  data  and  information  the  costs  attributable  to  such 
processing;  and 

(iv)  by  a  permittee,  in  such  other  form  and  manner  of  process- 
ing as  the  Secretary  may  request,  the  Secretary  shall  pay  such 
permittee  the  reasonable  cost  of  processing  and  reproducing  such 
data  and  information  for  the  Secretary, 

pursuant  to  such  regulations  as  he  may  prescribe. 

(2)  Each  Federal  department  and  agency  shall  provide  the  Sec- 
retary with  any  data  obtained  by  such  Federal  department  or  agency 
pursuant  to  section  11  of  this  Act,  and  any  other  information  which 
may  be  necessary  or  useful  to  assist  him  in  carrying  out  the  provisions 
of  this  Act. 

(b)  (1)  Data  and  information  provided  to  the  Secretary  pursuant 
to  subsection  (a)  of  this  section  shall  be  processed,  analyzed,  and  inter- 
preted by  the  Secretary  for  purposes  of  carrying  out  his  duties  under 
this  Act. 

(2)  As  soon  as  practicable  after  information  provided  to  the  Sec- 
retary pursuant  to  subsection  (a)  of  this  section  is  processed,  analyzed, 
and  interpreted,  the  Secretary  shall  make  available  to  the  affected 
States,  and  upon  request,  to  any  affected  local  government,  a  summary 
of  data  designed  to  assist  them  in  planning  for  the  onshore  impacts  of 
possible  oil  and  gas  development  and  production.  Such  summary  shall 
include  estimates  of  (A)  the  oil  and  gas  reserves  in  areas  leased  or  to 
be  leased,  (B)  the  size  and  timing  of  development  if  and  when  oil  or 
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gas,  or  both,  is  found,  (C)  the  location  of  pipelines,  and  (D)  the  gen- 
eral location  and  nature  of  onshore  facilities. 

(c)  The  Secretary  shall  prescribe  regulations  to  (1)  assure  that 
the  confidentiality  of  privileged  or  proprietary  information  received 
by  the  Secretary7  under  this  section  will  be  maintained,  and  (2)  set 
forth  the  time  periods  and  conditions  which  shall  be  applicable  to  the 
release  of  such  information.  Such  regulations  shall  include  a  provision 
that  no  such  information  will  be  transmitted  to  any  affected  State  un- 
less the  lessee,  or  the  permittee  and  all  persons  to  whom  such  permittee 
has  sold  such  information  under  promise  of  confidentiality,  agree  to 
such  transmittal. 

(d)  (1)  The  Secretary  shall  transmit  to  any  affected  State— 

(A)  an  index,  and  upon  request  copies  of,  all  relevant  actual 
or  proposed  programs,  plans,  reports,  environmental  impact  state- 
ments, tract  nominations  (including  negative  nominations)  and 
other  lease  sale  information,  any  similar  type  of  relevant  informa- 
tion, and  all  modifications  and  revisions  thereof  and  comments 
thereon,  prepared  or  obtained  by  the  Secretary  pursuant  to  this 
Act,  but  no  information  transmitted  by  the  Secretary  under  this 
subsection  shall  identify  any  particular  tract  with  the  name  or 
names  of  any  particular  party  so  as  not  to  compromise  the  com- 
petitive position  of  any  party  or  parties  participating  in  the 
nominations ; 

(B)  (i)  the  summary  of  data  prepared  by  the  Secretary  pur- 
suant to  subsection  (b)  (2)  of  this  section,  and  (ii)  any  other 
processed,  analyzed,  or  interpreted  data  prepared  by  the  Secre- 
tary pursuant  to  subsection  (b)(1)  of  this  section,  unless  the  Sec- 
retary determines  that  transmittal  of  such  data  prepared  pursu- 
ant to  such  subsection  (b)  (1)  would  unduly  damage  the  competi- 
tive position  of  the  lessee  or  permittee  who  provided  the  Secretary 
with  the  information  which  the  Secretary  had  processed,  ana- 
lyzed, or  interpreted;  and 

(C)  any  relevant  information  received  by  the  Secretary  pur- 
suant to  subsection  (a)  of  this  section,  subject  to  any  applicable 
requirements  as  to  confidentiality  which  are  set  forth  in  regula- 
tions prescribed  under  subsection  (c)  of  this  section. 

(2)  Notwithstanding  the  provisions  of  any  regulation  required 
pursuant  to  the  second  sentence  of  subsection  (c)  of  this  section,  the 
Governor  of  any  affected  State  may  designate  an  appropriate  State 
official  to  inspect,  at  a  regional  location  which  the  Secretary  shall  des- 
ignate, any  privileged  information  received  by  the  Secretary  regard- 
ing any  activity  adjacent  to  such  State,  except  that  no  such  inspection 
shall  take  place  prior  to  the  sale  of  a  lease  covering  the  area  in  which 
such  activity  was  conducted.  Knowledge  obtained  by  such  State  dur- 
ing such  inspection  shall  be  subject  to  applicable  requirements  as  to 
confidentiality  which  are  set  forth  in  regulations  prescribed  under  sub- 
section (c)  of  this  section. 

(e)  Prior  to  transmitting  any  privileged  information  to  any  State, 
or  granting  such  State  access  to  such  information,  the  Secretary  shall 
enter  into  a  written  agreement  with  the  Governor  of  such  State  in 
which  such  State  agrees,  as  a  condition  precedent  to  receiving  or  being 
granted  access  to  such  information,  to  waive  the  defenses  set  forth  in 
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subsection  (f )  (2)  of  this  section,  and  to  hold  the  United  States  harm- 
less from  any  violations  of  the  regulations  prescribed  pursuant  to  sub- 
section (c)  that  the  State  or  its  employees  may  commit. 

(f)  (1)  Whenever  any  employee  of  the  Federal  Government  or  of 
any  State  reveals  information  in  violation  of  the  regulations  pre- 
scribed pursuant  to  subsection  (c)  of  this  section,  the  lessee  or  per- 
mittee who  supplied  such  information  to  the  Secretary  or  to  any  other 
Federal  official,  and  any  person  to  whom  such  lessee  or  permittee  has 
sold  such  information  under  promise  of  confidentiality,  may  com- 
mence a  civil  action  for  damages  in  the  appropriate  district  court  of 
the  United  States  against  the  Federal  Government  or  such  State,  as 
the  case  may  be. 

(2)  In  any  action  commenced  against  the  Federal  Government  or 
a  State  pursuant  to  paragraph  (1)  of  thifc  subsection,  the  Federal 
Government  or  such  State,  as  the  case  may  be,  may  not  raise  as  a  de- 
fense (A)  any  claim  of  sovereign  immunity,  or  (B)  any  claim  that  the 
employee  who  revealed  the  privileged  information  which  is  the  basis 
of  such  suit  was  acting  outside  the  scope  of  his  employment  in  reveal- 
ing such  information. 

(g)  Any  provision  of  State  or  local  law  which  provides  for  public 
access  to  any  privileged  information  received  or  obtained  by  any  per- 
son pursuant  to  this  Act  is  expressly  preempted  by  the  provisions  of 
this  section,  to  the  extent  that  it  applies  to  such  information. 

(h)  If  the  Secretary  finds  that  any  State  cannot  or  does  not  comply 
with  the  regulations  issued  under  subsection  (c)  of  this  section,  he 
shall  thereafter  withhold  transmittal  and  deny  inspection  of  privi- 
leged information  to  such  State  until  he  finds  that  such  State  can  and 
will  comply  with  such  regulations. 

Sec.  27.  Federal  Purchase  and  Disposition  of  Oil  and  Gas. — 
(a)  (1)  Except  as  may  be  necessary  to  comply  with  the  provisions  of 
sections  6  and  7  of  this  Act,  all  royalties  or  net  profit  shares,  or  both 
accruing  to  the  United  States  under  any  oil  and  gas  lease  issued  or 
maintained  in  accordance  with  this  Act,  shall,  on  demand  of  the  Secre- 
tary, be  paid  in  oil  or  gas. 

(2)  The  United  States  shall  have  the  right  to  purchase  not  to  ex- 
ceed 16%  per  centum  by  volume  of  the  oil  and  gas  produced  pursuant 
to  a  lease  issued  or  maintained  in  accordance  with  this  Act,  at  the 
regulated  price,  or,  if  no  regulated  price  applies,  at  the  fair  market 
value  at  the  well  head  of  the  oil  and  gas  saved,  removed,  or  sold,  ex- 
cept that  any  oil  or  gas  obtained  by  the  United  States  as  royalty  or 
net  profit  share  shall  be  credited  against  the  amount  that  may  be 
purchased  under  this  subsection. 

(3)  Title  to  any  royalty,  net  profit  share,  or  purchased  oil  or  gas 
may  be  transferred,  upon  request,  by  the  Secretary  to  the  Secretary 
of  Defense,  to  the  Administrator  of  the  General  Services  Administra- 
tion, or  to  the  Secretary  of  Energy,  for  disposal  within  the  Federal 
Government. 

(b)  (1)  The  Secretary,  except  as  provided  in  this  subsection,  may 
offer  to  the  public  and  sell  by  competitive  bidding  for  not  more  than 
its  regulated  price,  or,  if  no  regulated  price  applies,  not  less  than  its 
fair  market  value,  any  part  of  the  oil  (A)  obtained  by  the  United 
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States  pursuant  to  any  lease  as  royalty  or  net  profit  share,  or  (B) 
purchased  by  the  United  States  pursuant  to  subsection  (a)  (2)  of  this 
section. 

(2)  Whenever,  after  consultation  with  the  Secretary  of  Energy, 
the  Secretary  determines  that  small  refiners  do  not  have  access  to  ade- 
quate supplies  of  oil  at  equitable  prices,  the  Secretary  may  dispose 
of  any  oil  which  is  taken  as  a  royalty  or  net  profit  share  accruing  or 
reserved  to  the  United  States  pursuant  to  any  lease  issued  or  main- 
tained under  this  Act,  or  purchased  by  the  United  States  pursuant  to 
subsection  (a)  (2)  of  this  section,  by  conducting  a  lottery  for  the  sale 
of  such  oil,  or  may  equitably  allocate  such  oil  among  the  competitors 
for  the  purchase  of  such  oil,  at  the  regulated  price,  or  if  no  regulated 
price  applies,  at  its  fair  market  value.  The  Secretary  shall  limit  par- 
ticipation in  any  allocation  or  lottery  sale  to  assure  such  access  and 
shall  publish  notice  of  such  allocation  or  sale,  and  the  terms  thereof,  at 
least  thirty  days  in  advance.  Such  notice  shall  include  qualifications  for 
participation,  the  amount  of  oil  to  be  sold,  and  any  limitation  in  the 
amount  of  oil  which  any  participant  may  be  entitled  to  purchase. 

(3)  The  Secretary  may  only  sell  or  otherwise  dispose  of  oil 
described  in  paragraph  ( 1 )  of  this  subsection  in  accordance  with  any 
provision  of  law,  or  regulations  issued  in  accordance  with  such  provi- 
sions, which  provide  for  the  Secretary  of  Energy  to  allocate,  transfer, 
exchange,  or  sell  oil  in  amounts  or  at  prices  determined  by  such  pro- 
vision of  law  or  regulations. 

(c)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection, 
the  Secretary,  pursuant  to  such  terms  as  he  determines,  may  offer  to 
the  public  and  sell  by  competitive  bidding  for  not  more  than  its  regu- 
lated price,  or,  if  no  regulated  price  applies,  not  less  than  its  fair 
market  value  any  part  of  the  gas  (A)  obtained  by  the  United  States 
pursuant  to  a  lease  as  royalty  or  net  profit  share,  or  (B)  purchased  by 
the  United  States  pursuant  to  subsection  (a)  (2)  of  this  section. 

(2)  Whenever,  after  consultation  with  and  advice  from  the  Sec- 
retary of  Energy,  the  Federal  Energy  Regulatory  Commission  deter- 
mines that  an  emergency  shortage  of  natural  gas  is  threatening  to 
cause  severe  economic  or  social  dislocation  in  any  region  of  the  United 
States  and  that  such  region  can  be  serviced  in  a  practical,  feasible,  and 
efficient  manner  by  royalty,  net  profit  share,  or  purchased  gas  obtained 
pursuant  to  the  provisions  of  this  section,  the  Secretary  of  the  Interior 
may  allocate  or  conduct  a  lottery  for  the  sale  of  such  gas,  and  shall 
limit  participation  in  any  allocation  or  lottery  sale  of  such  gas  to 
any  person  servicing  such  region,  but  he  shall  not  sell  any  such  gas  for 
more  than  its  reflated  price,  or,  if  no  regulated  price  applies,  less 
than  its  fair  market  value.  Prior  to  selling  or  allocating  any  gas  pur- 
suant to  this  subsection,  the  Secretary  shall  consult  with  the  Federal 
Energy  Regulatory  Commission. 

(d)  The  lessee  shall  take  anv  Federal  oil  or  gas  for  which  no 
acceptable  bids  are  received,  as  determined  bv  the  Secretary,  and  which 
is  not  transferred  pursuant  to  subsection  (a)  (3)  of  thisVection,  and 
shall  pay  to  the  United  States  a  cash  amount  equal  to  the  regulated 
price,  or,  if  no  regulated  price  applies,  the  fair  market  value  of  the  oil 
or  gas  so  obtained. 
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(e)  As  used  in  this  section — 

(1)  the  term  "regulated  price"  means  the  highest  price — 

(A)  at  which  oil  may  be  sold  pursuant  to  the  Emer- 
gency Petroleum  Allocation  Act  of  1973  and  any  rule  or  order 
issued  under  such  Act ; 

(B)  at  which  natural  gas  may  be  sold  to  natural-gas  com- 
panies pursuant  to  the  Natural  Gas  Act,  any  other  Act,  reg- 
ulations governing  natural  gas  pricing,  or  any  rule  or  order 
issued  under  any  such  Act  or  any  such  regulations ;  or 

(C)  at  which  either  Federal  oil  or  gas  may  be  sold  under 
any  other  provision  of  law  or  rule  or  order  thereunder  which 
sets  a  price  (or  manner  for  determining  a  price)  for  oil  or 
gas ;  and 

(2)  the  term  "small  refiner"  has  the  meaning  given  such  term 
by  Small  Business  Administration  Standards  128.3-8  (d)  and  (g) , 
as  in  effect  on  the  date  of  enactment  of  this  section  or  as  there- 
after revised  or  amended. 

(f)  Nothing  in  this  section  shall  prohibit  the  right  of  the  United 
States  to  purchase  any  oil  or  gas  produced  on  the  outer  Continental 
Shelf  as  provided  by  section  12  (b)  of  this  Act. 

Sec.  28.  Limitation  on  Export. —  (a)  Except  as  provided  in  sub- 
section (d)  of  this  section,  any  oil  or  gas  produced  from  the  outer 
Continental  Shelf  shall  be  subject  to  the  requirements  and  provisions 
of  the  Export  Administration  Act  of  1969  (50  App.  U.S.C.  2401  et 
seq.). 

(b)  Before  any  oil  or  gas  subject  to  this  section  may  be  exported 
under  the  requirements  and  provisions  of  the  Export  Administration 
Act  of  1969,  the  President  shall  make  and  publish  an  express  finding 
that  such  exports  will  not  increase  reliance  on  imported  oil  or  gas,  are 
in  the  national  interest,  and  are  in  accord  with  the  provisions  of  the 
Export  Administration  Act  of  1969. 

(c)  The  President  shall  submit  reports  to  the  Congress  containing 
findings  made  under  this  section,  and  after  the  date  of  receipt  of  such 
report  Congress  shall  have  a  period  of  sixty  calendar  days,  thirty 
days  of  which  Congress  must  have  been  in  session,  to  consider  whether 
exports  under  the  terms  of  this  section  are  in  the  national  interest. 
If  the  Congress  within  such  time  period  passes  a  concurrent  resolution 
of  disapproval  stating  disagreement  with  the  President's  finding  con- 
cerning the  national  interest,  further  exports  made  pursuant  to  such 
Presidential  findings  shall  cease. 

(d)  The  provisions  of  this  section  shall  not  apply  to  any  oil  or  gas 
which  is  either  exchanged  in  similar  quantity  for  convenience  or  in- 
creased efficiency  of  transportation  with  persons  or  the  government  of 
a  foreign  state,  or  which  is  temporarily  exported  for  convenience  or 
increased  efficiency  of  transportation  across  parts  of  an  adjacent  for- 
eign state  and  reenters  the  United  States,  or  which  is  exchanged  or 
exported  pursuant  to  an  existing  international  agreement. 

Sec.  29.  Restrictions  on  Employment. — No  full-time  officer  or  em- 
ployee of  the  Department  of  the  Interior  who  directly  or  indirectly 
discharged  duties  or  responsibilities  under  this  Act,  and  who  was  at 
any  time  during  the  twelve  months  preceding  the  termination  of  his 
employment  with  the  Department  compensated  under  the  Executive 
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Schedule  or  compensated  at  or  above  the  annual  rate  of  basic  pay  for 
grade  GS-16  of  the  General  Schedule  shall — 

(1)  within  two  years  after  his  employment  with  the  Depart- 
ment has  ceased — 

(A)  knowingly  act  as  agent  or  attorney  for,  or  otherwise 
represent,  any  other  person  (except  the  United  States)  in 
any  f ormal  or  informal  appearance  before ; 

(B)  with  the  intent  to  influence,  make  any  oral  or  written 
communication  on  behalf  of  any  other  person  (except  the 
United  States)  to ;  or 

(C)  knowingly  aid  or  assist  in  representing  any  other 
person  (except  the  United  States)  in  any  formal  or  informal 
appearance  before, 

any  department,  agency,  or  court  of  the  United  States,  or  any 
officer  or  employee  thereof,  in  connection  with  any  judicial  or 
other  proceeding,  application,  request  for  a  ruling  or  other  deter- 
mination, regulation,  order,  lease,  permit,  rulemaking,  or  other 
particular  matter  involving  a  specific  party  or  parties  in  which 
the  United  States  is  a  party  or  has  a  direct  and  substantial  interest 
which  was  actually  pending  under  his  official  responsibility  as  an 
officer  or  employee  within  a  period  of  one  year  prior  to  the  ter- 
mination of  such  responsibility  or  in  which  he  participated  per* 
sonally  and  substantially  as  an  officer  or  employee ;  or 

(2)  within  one  year  after  his  employment  with  the  Department 
has  ceased — 

(A)  knowingly  act  as  agent  or  attorney  for,  or  otherwise 
represent,  any  other  person  (except  the  United  States)  in  any 
formal  or  informal  appearance  before ;  or 

(B)  with  the  intent  to  influence,  make  any  oral  or  written 
communication  on  behalf  of  any  other  person  (except  the 
United  States)  to, 

the  Department  of  the  Interior,  or  any  officer  or  employee  thereof, 
in  connection  with  any  judicial,  rulemaking,  regulation,  order, 
lease,  permit,  regulation,  or  other  particular  matter  which  is 
pending  before  the  Department  of  the  Interior  or  in  which  the 
Department  has  a  direct  and  substantial  interest. 
Sec,  30.  Documentation,  Registry,  and  Manning  Requirements. — 
(a)  Within  six  months  after  the  date  of  enactment  of  this  section,  the 
Secretary  of  the  Department  in  which  the  Coast  Guard  is  operating 
shall  issue  regulations  which  require  that  any  vessel,  rig,  platform,  or 
other  vehicle  or  structure — 

(1)  which  is  used  at  any  time  after  the  one-year  period  begin- 
ning on  the  effective  date  of  such  regulations  for  activities  pursu- 
ant to  this  Act  and  which  is  built  or  rebuilt  at  any  time  after  such 
one-year  period,  when  required  to  be  documented  by  the  laws  of 
the  United  States,  be  documented  under  the  laws  of  the  United 
States; 

(2)  which  is  used  for  activities  pursuant  to  this  Act,  comply, 
except  as  provided  in  subsection  (b),  with  such  minimum  stand- 
ards of  design,  construction,  alteration,  and  repair  as  the  Secretary 
or  the  Secretary  of  the  Department  in  which  the  Coast  Guard  is 
operating  establishes ;  and 
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(3)  which  is  used  at  any  time  after  the  one-year  period  begin- 
ning on  the  effective  date  of  such  regulations  for  activities  pursu- 
ant to  this  Act,  be  manned  or  crewed,  except  as  provided  in  sub- 
section (c),  by  citizens  of  the  United  States  or  aliens  lawfully 
admitted  to  the  United  States  for  permanent  residence. 

(b)  The  regulations  issued  under  subsection  (a)  (2)  of  this  section 
shall  not  apply  to  any  vessel,  rig,  platform,  or  other  vehicle  or  struc- 
ture built  prior  to  the  date  of  enactment  of  this  section,  until  such 
time  after  such  date  as  such  vehicle  or  structure  is  rebuilt. 

(c)  The  regulations  issued  under  subsection  (a)  (3)  of  this  section 
shaft  not  apply — 

(1)  to  any  vessel,  rig,  platform,  or  other  vehicle  or  structure 
if— 

(A)  specific  contractual  provisions  or  national  registry 
manning  requirements  in  effect  on  the  date  of  enactment  of 
this  section  provide  to  the  contrary ; 

(B)  there  are  not  a  sufficient  number  of  citizens  of  the 
United  States,  or  aliens  lawfully  admitted  to  the  United 
States  for  permanent  residence,  qualified  and  available  for 
such  work ;  or 

(C)  the  President  makes  a  specific  finding,  with  respect 
to  the  particular  vessel,  rig,  platform,  or  other  vehicle  or 
structure,  that  application  would  not  be  consistent  with  the 
national  interest;  and 

(2)  to  any  vessel,  rig,  platform,  or  other  vehicle  or  structure, 
over  50  percent  of  which  is  owned  by  citizens  of  a  foreign  nation 
or  with  respect  to  which  the  citizens  of  a  foreign  nation  have  the 
right  effectively  to  control,  except  to  the  extent  and  to  the  degree 
that  the  President  determines  that  the  government  of  such  for- 
eign nation  or  any  of  its  political  subdivisions  has  implemented, 
by  statute,  regulation,  policy,  or  practice,  a  national  manning 
requirement  for  equipment  engaged  in  the  exploration,  develop- 
ment, or  production  of  oil  and  gas  in  its  offshore  areas. 
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NATIONAL  ENVIRONMENTAL  POLICY  ACT  OF  1969 


Public  Law  91-190 
91st  Congress,  S.  1075 
January  1,  1970 

an  act 

To  establish  a  national  policy  for  the  environment,  to  provide  for  the  establish- 
ment of  a  Council  on  Environmental  Quality,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  Home  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may 
be  cited  as  the  "National  Environmental  Policy  Act  of  1969"'. 

PVRPOSE 

Sec.  2.  The  purposes  of  this  Act  are:  To  declare  a  national  policy 
which  will  encourage  productive  and  enjoyable  harmony  between  man 
and  his  environment ;  to  promote  efforts  which  will  prevent  or  elimi- 
nate damage  to  the  environment  and  biosphere  and  stimulate  the 
health  and  welfare  of  man;  to  enrich  the  understanding  of  the  eco- 
logical systems  and  natural  resources  important  to  the  Nation;  and  to 
establish  a  Council  on  Environmental  Quality. 

TITLE  I 

DECLARATION  OF  NATIONAL  ENVIRONMENTAL  POLICY 

Sec.  101.  (a)  The  Congress,  recognizing  the  profound  impact  of  Poiioies  and 
man's  activity  on  the  interrelations  of  all  components  of  the  natural  goals, 
environment,  particularly  the  profound  influences  of  population 
growth,  high-density  urbanization,  industrial  expansion,  resource 
exploitation,  and  new  and  expanding  technological  advances  and 
recognizing  further  the  critical  importance  of  restoring  and  maintain- 
ing environmental  quality  to  the  overall  welfare  and  development  of 
man,  declares  that  it  is  the  continuing  policy  of  the  Federal  Govern- 
ment, in  cooperation  with  State  and  local  governments,  and  other  con- 
cerned public  and  private  organizations,  to  use  all  practicable  means 
and  measures,  including  financial  and  technical  assistance,  in  a  man- 
ner calculated  to  foster  and  promote  the  general  welfare,  to  create  and 
maintain  conditions  under  which  man  and  nature  can  exist  in 
productive  harmony,  and  fulfill  the  social,  economic,  and  other 
requirements  of  present  and  future  generations  of  Americans. 

(b)  In  order  to  carry  out  the  policy  set  forth  in  this  Act,  it  is  the 
continuing  responsibility  of  the  Federal  Government  to  use  all  prac- 
ticable means,  consistent  with  other  essential  considerations  of 
national  policy,  to  improve  and  coordinate  Federal  plans,  functions, 
programs,  and  resources  to  the  end  that  the  Nation  may — 

(1)  fulfill  the  responsibilities  of  each  generation  as  trustee  of 
the  environment  for  succeeding  generations; 

(2)  assure  for  all  Americans  safe,  healthful,  productive,  and 
esthetically  and  culturally  pleasing  surroundings; 

(3)  attain  the  widest  range  of  beneficial  uses  of  the  environ- 
ment without  degradation,  risk  to  health  or  safety,  or  other  unde- 
sirable and  unintended  consequences ; 

(4)  preserve  important  historic,  cultural,  and  natural  aspects 
of  our  national  heritage,  and  maintain,  wherever  possible,  an 
environment  which  supports  diversity  and  variety  or  individual 
choice ; 

(5}  achieve  a  balance  between  population  and  resource  use 
which  will  permit  high  standards  of  living  and  a  wide  sharing  of 
life's  amenities;  and 
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(6)  enhance  the  quality  of  renewable  resources  and  approach 
the  maximum  attainable  recycling  of  depletable  resources, 
(c)  The  Congress  recognizes  that  each  person  should  enjoy  a  health- 
ful environment  and  that  each  person  has  a  responsibility  to  contribute 
to  the  preservation  and  enhancement  of  the  environment. 
Administration.      Sec.  102.  The  Congress  authorizes  and  directs  that,  to  the  fullest 
extent  possible:  (1)  tne  policies,  regulations,  and  public  laws  of  the 
United  States  shall  be  interpreted  and  administered  in  accordance 
with  the  policies  set  forth  in  tnis  Act,  and  (2)  all  agencies  of  the  Fed- 
eral Government  shall — 

(A)  utilize  a  systematic,  interdisciplinary  approach  which  will 
insure  the  integrated  use  of  the  natural  and  social  sciences  and 
the  environmental  design  arts  in  planning  and  in  decisionmaking 
which  may  have  an  impact  on  man's  environment ; 

(B)  identify  and  develop  methods  and  procedures,  in  con- 
sultation with  the  Council  on  Environmental  Quality  established 
by  title  II  of  this  Act,  which  will  insure  that  presently  unquali- 
fied environmental  amenities  and  values  may  be  given  appropriate 
consideration  in  decisionmaking  along  with  economic  and  tech- 
nical considerations; 

(C)  include  in  every  recommendation  or  report  on  proposals 
for  legislation  and  other  major  Federal  actions  significantly  af- 
fecting the  quality  of  the  human  environment,  a  detailed  state- 
ment by  the  responsible  official  on — 

(i)  the  environmental  impact  of  the  proposed  action, 

( ii )  any  adverse  environmental  effects  which  cannot  be 
avoided  should  the  proposal  be  implemented, 

( iii )  alternatives  to  tne  proposed  action, 

(iv)  the  relationship  between  local  short-term  uses  of 
man's  environment  and  the  maintenance  and  enhancement  of 
long-term  productivity,  and 

(v)  any  irreversible  and  irretrievable  commitments  of  re- 
sources which  would  be  involved  in  the  proposed  action 
should  it  be  implemented. 

Prior  to  making  any  detailed  statement,  the  responsible  Federal 
official  shall  consult  with  and  obtain  the  comments  of  any  Fed- 
eral agency  which  has  jurisdiction  by  law  or  special  expertise  with 
Copies  of  state-      respect  to  any  environmental  impact  involved.  Copies  of  such 
ments,  eto .  j  avail-    statement  and  the  comments  and  views  of  the  appropriate  Federal, 
ability.  State,  and  local  agencies,  which  are  authorized  to  develop  and  en- 

force environmental  standards,  shall  be  made  available  to  the 
President,  the  Council  on  Environmental  Quality  and  to  the  pub- 
lic as  provided  by  section  552  of  title  5.  United  States  Code,  and 
shall  accompany  the  proposal  through  the  existing  agency  review- 
processes  ; 

(D)  study,  develop,  and  describe  appropriate  alternatives  to 
recommended  courses  of  action  in  any  proposal  which  involves 
unresolved  conflicts  concerning  alternative  uses  of  available  re- 
sources ; 

(E)  recognize  the  worldwide  and  long-range  character  of  en- 
vironmental problems  and,  where  consistent  with  the  foreign 
policy  of  the  United  States,  lend  appropriate  support  to  initiatives, 
resolutions,  and  programs  designed  to  maximize  international 
cooperation  in  anticipating  and  preventing  a  decline  in  the  quality 
of  mankind's  world  environment; 

(F)  make  available  to  States,  counties,  municipalities,  institu- 
tions, and  individuals,  advice  and  information  useful  in  restoring, 
maintaining,  and  enhancing  the  quality  of  the  environment ; 


151 


 83  STAT.  854 

(G)  initiate  and  utilize  ecological  information  in  the  planning 
and  development  of  resource-oriented  projects:  and 

(H)  assist  the  Council  on  Environmental  Quality  established 
by  title  II  of  this  Act. 

Sec.  103.  All  agencies  of  the  Federal  Government  shall  review  Review, 
their  present  statutory  authority,  administrative  regulations,  and  cur- 
rent policies  and  procedures  for  the  purpose 'of  determining  whether 
there  are  any  deficiencies  or  inconsistencies  therein  which  prohibit 
full  compliance  with  the  purposes  and  provisions  of  this  Act  and  shall 
propose  to  the  President  not  later  than  July  1,  1971,  such  measures  as 
may  be  necessary  to  bring  their  authority  and  policies  into  conform- 
ity with  the  intent,  purposes,  and  procedures  set  forth  in  this  Act. 

Sec.  104.  Nothing  in  Section  102  or  103  shall  in  any  way  affect  the 
specific  statutory  obligations  of  any  Federal  agency  (1)  to  comply 
with  criteria  or  standards  of  environmental  quality,  (2)  to  coordinate 
or  consult  with  any  other  Federal  or  State  agency,  or  (3)  to  act,  or 
refrain  from  acting  contingent  upon  the  recommendations  or  certifi- 
cation of  anyother  Federal  or  State  agency. 

Sec.  105.  The  policies  and  goals  set  forth  in  this  Act  are  supplemen- 
tary to  those  set  forth  in  existing  authorizations  of  Federal  agencies. 

TITLE  II 

x    council  on  environmental  quality 

Sec.  201.  The  President  shall  transmit  to  the  Congress  annually  R9p0rt  to 
beginning  July  1,  1970,  an  Environmental  Quality  Report  (herein-  Congress, 
after  referred  to  as  the  "report'")  which  shall  set  forth  (1)  the  status 
and  condition  of  the  major  natural,  manmade,  or  altered  environ- 
mental classes  of  the  Nation,  including,  but  not  limited  to,  the  air, 
the  aquatic,  including  marine?  estuarine,  and  fresh  water,  and  the 
terrestrial  environment,  including,  but  not  limited  to,  the  forest,  dry- 
land, wetland,  range,  urban,  suburban,  and  rural  environment  j  (2) 
current  and  foreseeable  trends  in  the  quality,  management  and  utiliza- 
tion of  such  environments  and  the  effects  of  those  trends  on  the  social, 
economic,  and  other  requirements  of  the  Nation;  (3)  the  adequacy  oi 
available  natural  resources  for  fulfilling  human  and  economic  require- 
ments of  the  Nation  in  the  light  of  expected  population  pressures;  (4) 
a  review  of  the  programs  and  activities  (including  regulatory  ac- 
tivities) of  the  Federal  Government?  the  State  and  local  governments, 
and  nongovernmental  entities  or  individuals,  with  particular  reference 
to  their  effect  on  the  environment  and  on  the  conservation,  develop- 
ment and  utilization  of  natural  resources;  and  (5)  a  program  for 
remedying  the  deficiencies  of  existing  programs  and  activities,  to- 
gether witn  recommendations  for  legislation. 

Sec.  202.  There  is  created  in  the  Executive  Office  of  the  President  Council  on 
a  Council  on  Environmental  Quality  (hereinafter  referred  to  as  the  Environmental 
•'Council").  The  Council  shall  be  composed  of  three  members  who  shall  Quality, 
be  appointed  by  the  President  to  serve  at  his  pleasure,  by  and  with 
the  advice  and  consent  of  the  Senate.  The  President  shall  designate 
one  of  the  members  of  the  Council  to  serve  as  Chairman.  Each  mem- 
ber shall  be  a  person  who,  as  a  result  of  his  training,  experience,  and 
attainments,  is  exceptionally  well  qualified  to  analyze  and  interpret 
environmental  trends  and  information  of  all  kinds:  to  appraise  pro- 
grams and  activities  of  the  Federal  Government  in  the  light  of  the 
policy  set  forth  in  title  I  of  this  Act ;  to  be  conscious  of  and  responsive 
to  the  scientific,  economic,  social,  esthetic,  and  cultural  needs  and  in- 
terests of  the  Nation;  and  to  formulate  and  recommend  notional 
policies  to  promote  the  improvement  of  the  quality  of  the  environment. 
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Sec.  203.  The  Council  may  employ  such  officers  and  employees  as 
may  be  necessary  to  carry  out  its  functions  under  this  Act.  In  addition, 
the  Council  may  employ  and  fix  the  compensation  of  such  experts  ana 
consultants  as  may  oe  necessary  for  the  carrying  out  of  its  functions 
under  this  Act,  in  accordance  with  section  3109  of  title  5,  United  States 
Code  (but  without  regard  to  the  last  sentence  thereof). 
Duties  and  Sec.  204.  It  shall  be  the  duty  and  function  of  the  Council — 

functions.  (1)  to  assist  and  advise  the  President  in  the  preparation  of  the 

Environmental  Quality  Report  required  by  section  201; 

(2)  to  gather  timely  and  authoritative  information  concerning 
the  conditions  and  trends  in  the  quality  of  the  environment  both 
current  and  prospective,  to  analyze  and  interpret  such  informa- 
tion for  the  purpose  of  determining  whether  such  conditions  and 
trends  are  interfering,  or  are  likely  to  interfere,  with  the  achieve- 
ment of  the  policy  set  forth  in  title  I  of  this  Act,  and  to  compile 
and  submit  to  the  President  studies  relating  to  such  conditions 
and  trends ; 

(3)  to  review  and  appraise  the  various  programs  and  activities 
of  the  Federal  Government  in  the  light  of  the  policy  set  forth  in 
title  I  of  this  Act  for  the  purpose  of  determining  the  extent  to 
which  such  programs  and  activities  are  contributing  to  the 
achievement  of  such  policy,  and  to  make  recommendations  to  the 
President  with  respect  thereto; 

(4)  to  develop  and  recommend  to  the  President  national  poli- 
cies to  foster  and  promote  the  improvement  of  environmental 
quality  to  meet  the  conservation,  social,  economic,  health,  and 
other  requirements  and  goals  of  the  Nation ; 

(5)  to  conduct  investigations,  studies,  surveys,  research,  and 
analyses  relating  to  ecological  systems  and  environmental  quality ; 

( 6)  to  document  and  define  changes  in  the  natural  environment, 
including  the  plant  and  animal  systems,  and  to  accumulate  neces- 
sary data  and  other  information  for  a  continuing  analysis  of  these 
changes  or  trends  and  an  interpretation  of  their  underlying 
causes; 

(7)  to  report  at  least  once  each  year  to  the  President  on  the 
state  and  condition  of  the  environment;  and 

(8)  to  make  and  furnish  such  studies,  reports  thereon,  and 
recommendations  with  respect  to  matters  of  policy  and  legisla- 
tion as  the  President  may  request. 

Sec.  205.  In  exercising  its  powers,  functions,  and  duties  under  this 
Act,  the  Council  shall — 

( 1 )  consult  with  the  Citizens'  Advisory  Committee  on  Environ- 
mental Quality  established  by  Executive  Order  numbered  11472, 
dated  May  29,  1969,  and  with  such  representatives  of  science, 
industry,  agriculture,  labor,  conservation  organizations,  State 
and  local  governments  and  other  groups,  as  it  deems  advisable; 
and 

(2)  utilize,  to  the  fullest  extent  possible,  the  services,  facilities, 
and  information  (including  statistical  information)  of  public  ana 
private  agencies  and  organizations,  and  individuals,  in  order  that 
duplication  of  effort  and  expense  may  be  avoided,  thus  assuring 
that  the  Council's  activities  will  not  unnecessarily  overlap  or  con- 
flict with  similar  activities  authorized  by  law  and  performed  by 
established  agencies,  * 


153 


83  STAT .  856 


Seo.  206.  Members  of  the  Council  shall  serve  full  time  and  the  Tenure  and 
Chairman  of  the  Council  shall  be  compensated  at  the  rate  provided  comoensation. 
for  Level  II  of  the  Executive  Schedule  Pay  Rates  (5  U.S.C.  6313). 
The  other  members  of  the  Council  shall  be  compensated  at  the  rate 
provided  for  Level  IV  or  the  Executive  Schedule  Pay  Rates  (5 
U.S.C.  5315). 

Sbo.  207.  There  are  authorized  to  be  appropriated  to  carry  out  the  Appropriations, 
provisions  of  this  Act  not  to  exceed  $300,000  for  fiscal  year  1970, 
$700,000  for  fiscal  year  1971,  and  $1,000,000  for  each  fiscal  year 
thereafter. 

Approved  January  1,  1970. 
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SUBCHAPTER  I— GENERAL  PROVISIONS 

§500.  Administrative  practice;  general  provisions 

(a)  For  the  purpose  of  this  section — 

(1)  "agency"  has  the  meaning  given  it  by  section  551  of  this 
title ;  and 

(2)  "State"  means  a  State,  a  territory  or  possession  of  the 
United  States  including  a  Commonwealth,  or  the  District  of 
Columbia. 

(b)  An  individual  who  is  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  a  State  may  represent  a  person  before  an 
agency  on  filing  with  the  agency  a  written  declaration  that  he  is  cur- 
rently qualified  as  provided  by  this  subsection  and  is  authorized  to 
represent  the  particular  person  in  whose  behalf  he  acts. 

(c)  An  individual  who  is  duly  qualified  to  practice  as  a  certified 
public  accountant  in  a  State  may  represent  a  person  before  the  Internal 
Revenue  Service  of  the  Treasury  Department  on  filing  with  that 
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agency  a  written  declaration  that  he  is  currently  qualified  as  provided 
by  this  subsection  and  is  authorized  to  represent  the  particular  person 
in  whose  behalf  he  acts. 

( d )  This  section  does  not — 

(1)  grant  or  deny  to  an  individual  who  is  not  qualified  as  pro- 
vided by  subsection  (b)  or  (c)  of  this  section  the  right  to  appear 
for  or  represent  a  person  before  an  agency  or  in  an  agency 
proceeding ; 

(2)  authorize  or  limit  the  discipline,  including  disbarment,  of 
individuals  who  appear  in  a  representative  capacity  before  an 

agency; 

(3)  authorize  an  individual  who  is  a  former  employee  of  an 
agency  to  represent  a  person  before  an  agency  when  the  repre- 
sentation is  prohibited  by  statute  or  regulation ;  or 

(4)  prevent  an  agency  from  requiring  a  power  of  attorney  as 
a  condition  to  the  settlement  of  a  controversy  involving  the  pay- 
ment of  money. 

(e)  Subsections  (b)-(d)  of  this  section  do  not  apply  to  practice 
before  the  Patent  Office  with  respect  to  patent  matters  that  continue 
to  be  covered  by  chapter  3  (sections  31-33)  of  title  35. 

(f )  When  a  participant  in  a  matter  before  an  agency  is  represented 
by  an  individual  qualified  under  subsection  (b)  or  (c)  of  this  section, 
a  notice  or  other  written  communication  required  or  permitted  to  be 
given  the  participant  in  the  matter  shall  be  given  to  the  representa- 
tive in  addition  to  any  other  service  specifically  required  by  statute. 
When  a  participant  is  represented  by  more  than  one  such  qualified 
representative,  service  on  any  one  of  the  representatives  is  sufficient. 
(Added  Pub.  L.  90-83,  §  1(1)  (A),  Sept.  11,  1967,  81  Stat,  195.) 

§501.  Advertising  practice;  restrictions 

An  individual,  firm,  or  corporation  practicing  before  an  agency 
of  the  United  States  may  not  use  the  name  of  a  Member  of  either 
House  of  Congress  or  of  an  individual  in  the  service  of  the  United 
States  in  advertising  the  business.  (Pub.  L.  89-554,  Sept.  6,  1966,  80 
Stat.  381.) 

§502.  Administrative  practice;  Reserves  and  National  Guards- 
men 

Membership  in  a  reserve  component  of  the  armed  forces  or  in  the 
National  Guard  does  not  prevent  an  individual  from  practicing  his 
civilian  profession  or  occupation  before,  or  in  connection  with,  an 
agencv  of  the  United  States.  (Pub.  L.  89-554,  Sept.  6.  1966,  80 
Stat,  381.) 

§  503.  Witness  fees  and  allowances 

(a)  For  the  purpose  of  this  section,  "agency"  has  the  meaning  given 
it  by  section  5721  of  this  title. 

(b)  A  witness  is  entitled  to  the  fees  and  allowances  allowed  by 
statute  for  witnesses  in  the  courts  of  the  United  States  when — 

(1)  he  is  subpenaed  under  section  304(a)  of  this  title;  or 

(2)  he  is  subpenaed  to  and  appears  at  a  hearing  before  an 
agency  authorized  by  law  to  hold  hearings  and  subpena  witnesses 
to  attend  the  hearings. 

(Pub,  L.  89-554,  Sept.  6, 1966, 80  Stat.  381.) 
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SUBCHAPTER  [I— ADMINISTRATIVE  PROC  EDURE 

§  551.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  "agency''  means  each  authority  of  the  Government  of  the 
United  States,  whether  or  not  it  is  within  or  subject  to  review  by 
another  agency,  but  does  not  include — 

(A)  the  Congress; 

(  B)  the  courts  of  the  United  States  : 

(C)  the  governments  of  the  territories  or  possessions  of  the 
United  States ; 

(D)  the  Government  of  the  District  of  Columbia; 
or  except  as  to  the  requirements  of  section  552  of  this  title — 

(E)  agencies  composed  of  representatives  of  the  parties  or 
of  representatives  of  organizations  of  the  parties  to  the  dis- 
putes determined  by  them; 

(F)  courts  martial  and  military  commissions; 

(G)  military  authority  exercised  in  the  field  in  time  of  war 
or  in  occupied  territory ;  or 

(H)  functions  conferred  by  sections  1738,  1739,  1743,  and 
1744  of  title  12 ;  chapter  2  of  title  41 ;  or  sections  1622,  1884, 
1891-1902,  and  former  section  1641(b)(2),  of  title  50, 
appendix ; 

(2)  "person"  includes  an  individual,  partnership,  corporation, 
association,  or  public  or  private  organization  other  than  an 
agency : 

(3)  "party"  includes  a  person  or  agency  named  or  admitted  as 
a  party,  or  properly  seeking  and  entitled  as  of  right  to  be  ad- 
mitted as  a  party,  in  an  agency  proceeding,  and  a  person  or 
agency  admitted  by  an  agency  as  a  party  for  limited  purposes; 

(4)  "rule"  means  the  whole  or  a  part  of  an  agency  statement  of 
general  or  particular  applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or  policy  or  describing  the 
organization,  procedure,  or  practice  requirements  of  an  agency 
and  includes  the  approval  or  prescription  for  the  future  of  rates, 
wages,  corporate  or  financial  structures  or  reorganizations  thereof, 
prices,  facilities,  appliances,  services  or  allowances  therefor  or 
of  valuations,  costs,  or  accounting,  or  practices  bearing  on  any  of 
the  foregoing ; 

(5)  "rule  making"  means  agency  process  for  formulating, 
amending,  or  repealing  a  rule ; 

(6)  "order"  means  the  whole  or  a  part  of  a  final  disposition 
whether  affirmative,  negative,  injunctive,  or  declaratory  in  form, 
of  an  agency  in  a  matter  other  than  rule  making  but  including 
licensing ; 

(7)  "adjudication"  means  agency  process  for  the  formulation 
of  an  order  ; 

(8)  "license"  includes  the  whole  or  a  part  of  an  agency  permit, 
certificate,  approval,  registration,  charter,  membership,  statutory 
exemption  or  other  form  of  permission ; 

(9)  "licensing"  includes  agency  process  respecting  the  grant,  re- 
newal, denial,  revocation,  suspension,  annulment,  withdrawal, 
limitation,  amendment,  modification,  or  conditioning  of  a  license  ; 
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(10)  "sanction"  includes  the  whole  or  a  part  of  an  agency — 

(A)  prohibition  requirement,  limitation,  or  other  condition 
affecting  the  freedom  of  a  person ; 

(B)  withholding  of  relief ; 

( C)  imposition  of  penalty  or  fine ; 

(D)  destruction,  taking,  seizure,  or  withholding  of 
property ; 

(E)  assessment  of  damages,  reimbursement,  restitution, 
compensation,  costs,  charges,  or  fees ; 

(F)  requirement,  revocation,  or  suspension  of  a  license;  or 

(G)  taking  other  compulsory  or  restrictive  action; 

(11)  "relief"  includes  the  whole  or  a  part  of  an  agency — 

(A)  grant  of  money,  assistance,  license,  authority,  exemp- 
tion, exception,  privilege,  or  remedy ; 

(B)  recognition  of  a  claim,  right,  immunity,  privilege,  ex- 
emption, or  exception ;  or 

(C)  taking  of  other  action  on  the  application  or  petition  of, 
and  beneficial  to,  a  person ; 

(12)  "agency  proceedings"  means  an  agency  process  as  defined 
by  paragraphs  (5),  (7),  and  (9)  of  this  section; 

(13)  "agency  action"  includes  the  whole  or  a  part  of  an  agency 
rule,  order,  license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act ;  and 

(14)  "ex  parte  communication"  means  an  oral  or  written  com- 
munication not  on  the  public  record  with  respect  to  which  reason- 
able prior  notice  to  all  parties  is  not  given,  but  it  shall  not  include 
requests  for  status  reports  on  any  matter  or  proceeding  covered  by 
this  subchapter. 

(Pub.  L.  89-554,  Sept.  6,  1966,  80  Stat.  381;  amended  Pub.  L.  94-409, 
Sept.  13, 1976, 90  Stat,  1247.) 

§  552.  Public  information ;  agency  rules,  opinions,  orders,  records, 
and  proceedings 

(a)  Each  agency  shall  make  available  to  the  public  information  as 
follows : 

(1)  Each  agency  shall  separately  state  and  currently  publish  in 
the  Federal  Register  for  the  guidance  of  the  public — 

(A)  descriptions  of  its  central  and  field  organization  and 
the  established  places  at  which,  the  employees  (and  in  the 
case  of  a  uniformed  service,  the  members)  from  whom,  and 
the  methods  whereby,  the  public  may  obtain  information, 
make  submittals  or  requests,  or  obtain  decisions; 

(B)  statements  of  the  general  course  and  method  by  which 
its  functions  are  channeled  and  determined,  including  the 
nature  and  requirements  of  all  formal  and  informal  proce- 
dures available ; 

(C)  rules  of  procedure,  descriptions  of  forms  available  or  the 
places  at  which  forms  may  be  obtained,  and  instructions  as  to 
the  scope  and  contents  of  all  papers,  reports,  or  examinations; 

(D)  substantive  rules  of  general  applicability  adopted  as  au- 
thorized by  law,  and  statements  of  general  policy  or  interpreta- 
tions of  general  applicability  formulated  and  adopted  by  the 
agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the  foregoing. 
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Except  to  the  extent  that  a  poison  has  actual  and  timely  notice  of  the 
terms  thereof,  a  person  may  not  in  any  manner  be  required  to  resort 
to,  or  be  adversely  affected  by,  a  matter  required  to  be  published  m 
the  Federal  Register  and  not  so  published.  For  the  purpose  of  this 
paragraph,  matter  reasonably  available  to  the  class  of  persons  affected 
thereby  is  deemed  published  in  the  Federal  Register  when  incorpo- 
rated by  reference  therein  with  the  approval  of  the  Director  of  the 
Federal  Register. 

(2)  Each  agency,  in  accordance  with  published  rule-,  shall  make 
available  for  public  inspection  and  copying — 

(A)  final  opinions,  including  concurring  and  dissenting  opin- 
ions, as  well  as  orders,  made  in  the  adjudication  of  cases: 

(B)  those  statements  of  policy  and  interpretations  which  have 
been  adopted  by  the  agency  and  are  not  published  in  the  Federal 
Register ;  and 

(C)  administrative  staff  manuals  and  instructions  to  staff  that 
affect  a  member  of  the  public; 

unless  the  materials  are  promptly  published  and  copies  offered  for  sale. 
To  the  extent  required  to  prevent  a  clearly  unwarranted  invasion  of 
personal  privacy,  an  agency  may  delete  identifying  details  when  it 
makes  available  or  publishes  an  opinion,  statement  of  policy,  interpre- 
tation, or  staff  manual  or  instruction.  However,  in  each  case  the  justi- 
fication for  the  deletion  shall  be  explained  fully  in  writing.  Each 
agency  shall  also  maintain  and  make  available  for  public  inspection 
and  copying  current  indexes  providing  identifying  information  for 
the  public  as  to  any  matter  issued,  adopted,  or  promulgated  after 
July  4,  1967,  and  required  by  this  paragraph  to  be  made  available 
or  published.  Each  agency  shall  promptly  publish,  quarterly  or  more 
frequently,  and  distribute  (by  sale  or  otherwise)  copies  of  each  index 
or  supplements  thereto  unless  it  determines  by  order  published  in  the 
Federal  Register  that  the  publication  w  ould  be  unnecessary  and  im- 
practicable, in  which  case  the  agency  shall  nonetheless  provide  copies 
of  such  index  on  request  at  a  cost  not  to  exceed  the  direct  cost  of 
duplication.  A  final  order,  opinion,  statement  of  policy,  interpretation:, 
or  staff  manual  or  instruction  that  affects  a  member  of  the  public 
may  be  relied  on,  used,  or  cited  as  precedent  by  an  agency  against  a 
party  other  than  an  agency  only  if — 

(i)  it  has  been  indexed  and  either  made  available  or  published 
as  provided  by  this  paragraph :  or 

(ii)  the  party  has  actual  and  timely  notice  of  the  terms  thereof. 

(3)  Except  with  respect  to  the  records  made  available  under  para- 
graphs (1)  and  (2)  of  this  subsection,  each  agency,  upon  any  request 
for  records  which  (A)  reasonably  describes  such  records  and  (B)  is 
made  in  accordance  with  published  rules  stating  the  time,  place,  fees 
(if  any),  and  procedures  to  be  followed,  shall  make  the  records 
promptly  available  to  any  person. 

(4)  (A)  In  order  to  carry  out  the  provisions  of  this  section,  each 
agency  shall  promulgate  regulations,  pursuant  to  notice  and  receipt 
of  public  comments,  specifying  a  uniform  schedule  of  fees  applicable 
to  all  constitutent  units  of  such  agency.  Such  fees  shall  be  limited  to 
reasonable  standard  charges  for  document  search  and  duplication  and 
provide  fro  recovery  of  only  the  direct  costs  of  such  search  and  duplica- 
tion. Documents  shall  be  furnished  without  charge  or  at  a  reduced 
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charge  where  the  agency  determines  that  waiver  or  reduction  of  the 
fees  is  in  the  public  interest  because  furnishing  the  information  can  be 
considered  as  primarly  benefiting  the  general  public. 

(B)  On  complaint,  the  district  court  of  the  United  States  in  the 
district  in  which  the  complainant  resides,  or  has  his  principal  place 
of  business,  or  in  which  the  agency  records  are  situated,  or  in  the 
District  of  Columbia,  has  jurisdiction  to  enjoin  the  agency  from  with- 
holding agency  records  and  to  order  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant.  In  such  a  case  the 
court  shall  determine  the  matter  de  novo,  and  may  examine  the  contents 
of  such  agency  records  in  camera  to  determine  whether  such  records 
or  any  part  thereof  shall  be  withheld  under  any  of  the  exemptions  set 
forth  in  subsection  (b)  of  this  section,  and  the  burden  is  on  the  agency 
to  sustain  its  action. 

(C)  Notwithstanding  any  other  provision  of  law,  the  defendant 
shall  serve  an  answer  or  otherwise  plead  to  any  complaint  made  under 
this  subsection  within  thirty  days  after  service  upon  the  defendant  of 
the  pleading  in  which  such  complaint  is  made,  unless  the  court  other- 
wise directs  for  good  cause  shown. 

(D)  Except  as  to  cases  the  court  considers  of  greater  importance, 
proceedings  before  the  district  court,  as  authorized  by  this  subsection, 
and  appeals  therefrom,  take  precedence  on  the  docket  over  all  cases  and 
shall  be  assigned  for  hearing  and  trial  or  for  argument  at  the  earliest 
practicable  date  and  expedited  in  every  way. 

(E)  The  court  may  assess  against  the  United  States  reasonable 
attorney  fees  and  other  litigation  costs  reasonably  incurred  in  any 
case  under  this  section  in  which  the  complainant  has  substantially 
prevailed. 

(F)  Whenever  the  court  orders  the  production  of  any  agency 
records  improperly  withheld  from  the  complainant  and  assesses 
against  the  United  States  reasonable  attorney  fees  and  other  liti- 
gation costs,  and  the  court  additionally  issues  a  written  finding 
that  the  circumstances  surrounding  the  withholding  raise  ques- 
tions whether  agency  personnel  acting  arbitrarily  or  capriciously 
with  respect  to  the  withholding,  the  Special  Counsel  shall 
promptly  initiate  a  proceeding  to  determine  whether  disciplinary 
action  is  warranted  against  the  officer  or  employee  who  was  primarily 
responsible  for  the  withholding.  The  Special  Counsel,  after  investi- 
gation and  consideration  of  the  evidence  submitted,  shall  submit  his 
findings  and  recommendations  to  the  administrative  authority  of  the 
agency  concerned  and  shall  send  copies  of  the  findings  and  recommen- 
dations to  the  officer  or  employee  or  his  representative.  The  adminis- 
trative authority  shall  take  the  corrective  action  that  the  Special 
Counsel  recommends. 

(G)  In  the  event  of  noncompliance  with  the  order  of  the  court,  the 
district  court  may  punish  for  contempt  the  responsible  employee,  and 
in  the  case  of  a  uniformed  service,  the  responsible  member. 

(5)  Each  agency  having  more  than  one  member  shall  maintain  and 
make  available  for  public  inspection  a  record  of  the  final  votes  of 
each  member  in  every  agency  proceeding. 

(6)  (A)  Each  agency,  upon  any  request  for  records  made  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall — 
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(i)  determine  within  ten  days  (excepting  Saturdays,  Sundays, 
and  legal  public  holidays)  after  the  receipt  of  any  such  request 
whether  to  comply  with  such  request  and  shall  immediately  notify 
the  person  making  such  request  of  such  determination  and  the 
reasons  therefor,  and  of  the  right  of  such  person  to  appeal  to  the 
head  of  the  agency  any  adverse  determination  ;  and 

(ii)  make  a  determination  with  respect  to  any  appeal  within 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such  appeal.  If  on  appeal  the  denial 
of  the  request  for  records  is  in  whole  or  in  part  upheld,  the  agency 
shall  notify  the  person  making  such  request  of  the  provisions  lor 
judicial  review  of  that  determination  under  paragraph  (4)  of 
this  subsection. 

(B)  In  unusual  circumstances  as  specified  in  this  subparagraph,  the 
time  limits  prescribed  in  either  clause  (i)  or  clause  (ii)  of  subpara- 
graph (A),  may  be  extended  by  written  notice  to  the  person  making 
such  request  setting  forth  the  reasons  for  such  extension  and  the  date 
on  which  a  determination  is  expected  to  be  dispatched.  No  such  no- 
tice shall  specify  a  date  that  would  result  in  an  extension  for  more 
than  ten  working  days.  As  used  in  this  subparagraph,  "unusual  circum- 
stances5' means,  but  only  to  the  extent  reasonably  necessary  to  the 
proper  processing  of  the  particular  request — 

(i)  the  need  to  search  for  and  collect  the  requested  records 
from  field  facilities  or  other  establishments  that  are  separate 
from  the  office  processing  the  request ; 

(ii)  the  need  to  search  for,  collect,  and  appropriately  examine 
a  voluminous  amount  of  separate  and  distinct  records  which  are 
demanded  in  a  single  request ;  or 

(iii)  the  need  for  consultation,  which  shall  be  conducted  with 
all  practicable  speed,  with  another  agency  having  a  substantial 
interest  in  the  determination  of  the  request  or  among  two  or  more 
components  of  the  agency  having  substantial  subject-matter 
interest  therein. 

(C)  Any  person  making  a  request  to  any  agency  for  records  under 
paragraph  (1),  (2),  or  (3)  of  this  subsection  shall  be  deemed  to  have 
exhausted  his  administrative  remedies  with  respect  to  such  request  if 
the  agency  fails  to  comply  with  the  applicable  time  limit  provisions 
of  this  paragraph.  If  the  Government  can  show  exceptional  circum- 
stances exist  and  that  the  agency  is  exercising  due  diligence  in  re- 
sponding to  the  request,  the  court  may  retain  jurisdiction  and  allow  the 
agency  additional  time  to  complete  its  review  of  the  records.  Upon  any 
determination  by  an  agency  to  comply  with  a  request  for  records,  the 
records  shall  be  made  promptly  available  to  such  person  making  such 
request.  Any  notification  of  denial  of  any  request  for  records  under  this 
subsection  shall  set  forth  the  names  and  titles  or  positions  of  each  per- 
son responsible  for  the  denial  of  such  request. 

(b)  This  section  does  not  apply  to  matters  that  are — 

(1)  (A)  specifically  authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in  the  interest  of  national  de- 
fense or  foreign  policy  and  (B)  are  in  fact  properly  classified 
pursuant  to  such  Executive  order: 

(2)  related  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 
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(3)  specifically  exempted  from  disclosure  by  statute  (other 
than  section  552b  of  this  title),  provided  that  such  statute  (A) 
requires  that  the  matters  be  withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the  issue,  or  (B)  establishes 
particular  criteria  for  withholding  or  refers  to  particular  types 
of  matters  to  be  withheld ; 

(4)  trade  secrets  and  commercial  or  financial  information  ob- 
tained from  a  person  and  privileged  or  confidential ; 

(5)  inter- agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency ; 

(6)  personnel  and  medical  files  and  similar  files  the  disclosure 
of  which  would  constitute  a  clearly  unwarranted  invasion  of  per- 
sonal privacy ; 

(7)  investigatory  records  compiled  for  law  enforcement  pur- 
poses, but  only  to  the  extent  that  the  production  of  such  records 
would  (A)  interfere  with  enforcement  proceedings,  (B)  deprive 
a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication, 
(C)  constitute  an  unwarranted  invasion  of  personal  privacy,  (D) 
disclose  the  identity  of  a  confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law  enforcement  authority  in  the 
course  of  a  criminal  investigation,  or  by  an  agency  conducting  a 
lawful  national  security  intelligence  investigation,  confidential 
information  furnished  only  by  the  confidential  source,  (E)  dis- 
close investigative  techniques  and  procedures,  or  (F)  endanger 
the  life  or  physical  safety  of  law  enforcement  personnel; 

(8)  contained  in  or  related  to  examination,  operating,  or  con- 
dition reports  prepared  by,  on  behalf  of,  or  for  the  use  of  an 
agency  responsible  for  the  regulation  or  supervision  of  financial 
institutions;  or 

(9)  geological  and  geophysical  information  and  data,  includ- 
ing maps,  concerning  wells. 

Any  reasonably  segregable  portion  of  a  record  shall  be  provided  to  any 
person  requesting  such  record  after  deletion  of  the  portions  which  are 
exempt  under  this  subsection. 

(c)  This  section  does  not  authorize  withholding  of  information  or 
limit  the  availability  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.  This  section  is  not  authority  to  withhold  informa- 
tion from  Congress. 

(d)  On  or  before  March  1  of  each  calendar  year,  each  agency  shall 
submit  a  report  covering  the  preceding  calendar  year  to  the  Speaker 
of  the  House  of  Representatives  and  President  of  the  Senate  for  re- 
ferral to  the  appropriate  committees  of  the  Congress.  The  report  shall 
include — 

(1)  the  number  of  determinations  made  by  such  agency  not  to 
comply  with  requests  for  records  made  to  such  agency  under  sub- 
section (a)  and  the  reasons  for  each  such  determination: 

(2)  the  number  of  appeals  made  by  persons  under  subsection 
(a)  (6),  the  result  of  such  appeals,  and  the  reason  for  the  action 
upon  each  appeal  that  results  in  a  denial  of  information ; 

(3)  the  names  and  titles  or  positions  of  each  person  responsible 
for  the  denial  of  records  requested  under  this  section,  and  the 
number  of  instances  of  participation  for  each ; 
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(4)  the  results  of  each  proceeding  conducted  pursuant  to  sub- 
section (a)  (4)  (F).  including  a  report  of  the  disciplinary  action 
taken  against  the  officer  or  employee  who  was  primarily  respon- 
sible for  improperly  withholding  records  or  an  explanation  of  why 
disciplinary  action  was  not  taken; 

(5)  a  copy  of  every  rule  made  by  such  agency  regarding  this 
section : 

(6)  a  copy  of  the  fee  schedule  and  the  total  amount  of  fees  col- 
lected by  the  agency  for  making  records  available  under  this 
section:  and 

(7)  such  other  information  as  indicates  efforts  to  administer 
fully  this  section. 

The  Attorney  General  shall  submit  an  annual  report  on  or  before 
March  1  of  each  calendar  year  which  shall  include  for  the  prior  calen- 
dar year  a  listing  of  the  number  of  cases  arising  under  this  section,  the 
exemption  involved  in  each  case,  the  disposition  of  such  case,  and, the 
cost,  fees,  and  penalties  assessed  under  subsections  (a)(4)  (E).  (F) 
and  (G).  Such  report  shall  also  include  a  description  of  the  efforts 
undertaken  by  the  Department  of  Justice  to  encourage  agency  com- 
pliance with  this  section. 

(e)  For  purposes  of  this  section,  the  term  ''agency"  a-  defined  in  sec- 
tion 551(1)  of  this  title  includes  any  executive  department,  military 
department.  Government  corporation.  Government  controlled  corpora- 
tion, or  other  establishment  in  the  executive  branch  of  the  Government 
(including  the  Executive  Office  of  the  President),  or  any  independent 
regulatory  agency.  (Pub.  L.  89-554.  Sept.  6. 1966,  80  Stat!  383.  amended 
Pub.  L.  90-23,  §1,  June  5.  1967,  81  Stat.  54:  Pub.  L.  93-502,  §§  1-3, 
Xov.  21,  1974,  88  Stat.  1561-1564;  Pub.  L.  94-409.  Sept.  13,  1976,  90 
Stat.  1247;  amended  Pub.  L.  95-454.  Oct.  13.  1978.  92  Stat.  1225.) 

§  552a.  Records  maintained  on  individuals 

(a)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "agency"  means  agency  as  defined  in  section  552(e) 
of  this  title : 

(2)  the  term  "individual"  means  a  citizen  of  the  United  States 
or  an  alien  lawfully  admitted  for  permanent  residence  : 

(3)  the  term  "maintain"  includes  maintain,  collect,  use.  or 
disseminate : 

(4)  the  term  "record"  means  any  item,  collection,  or  grouping 
of  information  about  an  individual  that  i>  maintained  by  an 
agency,  including,  but  not  limited  to.  his  education,  financial 
transactions,  medical  history,  and  criminal  or  employment  history 
anil  that  contains  his  name,  or  the  identifying  number,  symbol, 
or  other  identifying  particular  assigned  to  the  individual,  such  as 
a  finger  or  voice  print  or  a  photograph  : 

(5)  the  term  "system  of  records"  means  a  group  of  any  records 
under  the  control  of  any  agency  from  which  information  is  re- 
trieved by  the  name  of  the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying  particular  assigned  to  the 
individual : 

(6)  the  term  "statistical  record"  means  a  record  in  a  system 
of  records  maintained  for  statistical  research  or  reporting  pur- 
poses only  and  not  used  in  whole  or  in  part  in  making  any  deter- 
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mination  about  an  identifiable  individual,  except  as  provided  by 
section  8  of  title  13 ;  and 

(7)  the  term  "routine  use"  means,  with  respect  to  the  disclosure 
of  a  record,  the  use  of  such  record  for  a  purpose  which  is  com- 
patible with  the  purpose  for  which  it  was  collected. 

(b)  Conditions  or  Disclosure. — No  agency  shall  disclose  any 
record  which  is  contained  in  a  system  of  records  by  any  means  of  com- 
munication to  any  person,  or  to  another  agency,  except  pursuant  to  a 
written  request  by,  or  with  the  prior  written  consent  of,  the  individual 
to  whom  the  record  pertains,  unless  disclosure  of  the  record  would  be — 

(1)  to  those  officers  and  employees  of  the  agency  which  main- 
tains the  record  who  have  a  need  for  the  record  in  the  performance 
of  their  duties; 

(2)  required  under  section  552  of  this  title; 

(3)  for  a  routine  use  as  defined  in  subsection  (a)  (7)  of  this 
section  and  described  under  subsection  (e)  (4)  (D)  of  this  section; 

(4)  to  the  Bureau  of  the  Census  for  purposes  of  planning  or 
carrying  out  a  census  or  survey  or  related  activity  pursuant  to 
the  provisions  of  title  13 ; 

(5)  to  a  recipient  who  has  provided  the  agency  with  advance 
adequate  written  assurance  that  the  record  will  be  used  solely  as 
a  statistical  research  or  reporting  record,  and  the  record  is  to  be 
transferred  in  a  form  that  is  not  individually  identifiable  ; 

(6)  to  the  National  Archives  of  the  United  States  as  a  record 
which  has  sufficient  historical  or  other  value  to  warrant  its  con- 
tinued preservation  by  the  United  States  Government,  or  for  eval- 
uation by  the  Administrator  of  General  Services  or  his  designee 
to  determine  whether  the  record  has  such  value ; 

(7)  to  another  agency  or  to  an  instrumentality  of  any  govern- 
mental jurisdiction  within  or  under  the  control  of  the  United 
States  for  a  civil  or  criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law,  and  if  the  head  of  the  agency  or 
instrumentality  has  made  a  written  request  to  the  agency  which 
maintains  the  record  specifying  the  particular  portion  desired  and 
the  law  enforcement  activity  for  which  the  record  is  sought ; 

(8)  to  a  person  pursuant  to  a  showing  of  compelling  circum- 
stances affecting  the  health  or  safety  of  an  individual  if  upon  such 
disclosure  notification  is  transmitted  to  the  last  known  address  of 
such  individual ; 

(9)  to  either  House  of  Congress,  or,  to  the  extent  of  matter 
within  its  jurisdiction,  any  committee  or  subcommittee  thereof, 
any  joint  committee  of  Congress  or  subcommittee  of  any  such 
joint  committee; 

(10)  to  the  Comptroller  General,  or  any  of  his  authorized  rep- 
resentatives, in  the  course  of  the  performance  of  the  duties  of 
the  General  Accounting  Office ;  or 

(11)  pursuant  to  the  order  of  a  court  of  competent  jurisdic- 
tion. 

(c)  Accounting  of  Certain  Disclosures. — Each  agency,  with 
respect  to  each  system  of  records  under  its  control,  shall — 

(1)  except  for  disclosures  made  under  subsections  (b)  (1)  or 
(b)  (2)  of  this  section,  keep  an  accurate  accounting  of — 
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(A)  the  date,  nature  and  purpose  of  each  disclosure  of 
a  record  to  any  person  or  to  another  agency  made  under 

Subsection  (b)  of  this  section  ;  and 

(H)  the  name  and  address  of  the  person  or  agency  to 
whom  the  disclosure  is  made ; 

(2)  retain  the  accounting  made  under  paragraph  (1)  of  this 
subsection  for  at  least  five  years  or  the  life  of  tin-  record,  which- 
ever is  Longer,  after  the  disclosure  for  which  the  accounting  LS 
made; 

(3)  except  for  disclosures  made  under  subsection  (h)(7)  of 
this  section,  make  the  accounting  made  under  paragraph  (1)  of 
this  subsection  available  to  the  individual  named  in  the  record 
at  his  request  ;  and 

(4)  inform  any  person  or  other  agency  about  any  correction 
or  notation  of  dispute  made  by  the  agency  in  accordance  with 
subsection  (d)  of  this  section  of  any  record  that  has  been  dis- 
closed to  the  person  or  agency  if  an  accounting  of  the  disclosure 
was  made. 

(d)  Access  to  Records.  -Each  agency  that  maintains  a  system 
of  records  shall — 

(1)  upon  request  by  any  individual  to  gain  access  to  his  record 
or  to  any  informal  ion  pertaining  to  him  which  is  contained  in  the 
system,  permit  him  and  upon  his  request,  a  person  of  his  own 
choosing  to  accompany  him,  to  review  the  record  and  have  a  copy 
made  of  all  or  any  portion  thereof  in  a  form  comprehensible  to 
him,  except  that  the  agency  may  require  the  individual  to  furnish 
a  written  statement  authorizing  discussion  of  that  individual's 
record  in  the  accompanying  person's  presence ; 

(2)  permit  the  individual  to  request  amendment  of  a  record 
pertaining  to  him  and — 

(A)  not  later  than  10  days  (excluding  Saturdays.  Sun- 
days, and  legal  public  holidays)  after  the  date  of  receipt  of 
such  request,  acknowledge  in  writing  such  receipt  ;  and 

(B)  promptly,  either — 

(i)  make  any  correction  of  any  portion  thereof  which 
the  individual  believes  is  not  accurate,  relevant,  timely, 
or  complete ;  or 

(ii)  inform  the  individual  of  its  refusal  to  amend  the 
record  in  accordance  with  his  requests,  the  reason  for 
the  refusal,  the  procedures  established  by  the  agency 
for  the  individual  to  request  a  review  of  that  refusal  by 
the  head  of  the  agency  or  an  officer  designated  by  the 
head  of  the  agency,  and  the  name  and  business  address 
of  that  official ; 

(3)  permit  the  individual  who  disagrees  with  the  refusal  of 
the  agency  to  amend  his  record  to  request  a  review  of  such 
refusal,  and  not  later  than  30  days  (excluding  Saturdays,  Sun- 
days, and  legal  public  holidays)  from  the  date  on  which  the 
individual  requests  such  review,  complete  such  review  and  make 
a  final  determination  unless,  for  good  cause  shown,  the  head  of 
the  agency  extends  such  30-day  period;  and,  if  after  his  review, 
the  reviewing  official  also  refuses  to  amend  the  record  in  accord- 
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ance  with  the  request,  permit  the  individual  to  file  with  the 
agency  a  concise  statement  setting  forth  the  reasons  for  his 
disagreement  with  the  refusal  of  the  agency,  and  notify  the 
individual  of  the  provisions  for  judicial  review  of  the  reviewing 
official's  determination  under  subsection  (g)(1)(A)  of  this 
section : 

(4)  in  any  disclosure,  containing  information  about  which  the 
individual  has  filed  a  statement  of  disagreement,  occurring  after 
the  filing  of  the  statement  under  paragraph  (3)  of  this  sub- 
section, clearly  note  any  portion  of  the  record  which  is  disputed 
and  provide  copies  of  the  statement  and,  if  the  agency  deems  it 
appropriate,  copies  of  a  concise  statement  of  the  reasons  of  the 
agency  for  not  making  the  amendments  requested,  to  persons  or 
other  agencies  to  whom  the  disputed  record  lias  been  disclosed; 
and 

(5)  nothing  in  this  section  shall  allow  an  individual  access  to 
any  information  compiled  in  reasonable  anticipation  of  a  civil 
action  or  proceeding. 

(e)  Agency  Requirement.-  Each  agency  that  maintains  a  system 
of  records  shall — 

(1)  maintain  in  its  records  only  such  information  about  an 
individual  as  is  relevant  and  necessary  to  accomplish  a  purpose 
of  the  agency  required  to  be  accomplished  by  statute  or  by 
executive  order  of  the  President; 

(2)  collect  information  to  the  greatest  extent  practicable 
directly  from  the  subject  individual  when  the  information  may 
result  in  adverse  determinations  about  an  individual's  rights, 
benefits,  and  privileges  under  Federal  programs; 

(3)  inform  each  individual  whom  it  asks  to  supply  informa- 
tion, on  the  form  which  it  uses  to  collect  the  information  or  on 
a  separate  form  that  can  be  retained  by  the  individual — 

(A)  the  authority  (whether  granted  by  statute,  or  by 
executive  order  of  the  President)  which  authorizes  the 
solicitation  of  the  information  and  whether  disclosure  of 
such  information  is  mandatory  or  voluntary; 

(B)  the  principal  purpose  or  purposes  for  which  the 
information  is  intended  to  be  used; 

(C)  the  routine  uses  which  may  be  made  of  the  infor- 
mation, as  published  pursuant  to  paragraph  (4)  (D)  of  this 
subsection;  and 

(D)  the  effects  on  him,  if  any,  of  not  providing  all  or 
any  part  of  the  requested  information: 

(4)  subject  to  the  provisions  of  paragraph  (11)  of  this  sub- 
section, publish  in  the  Federal  Register  at  least  annually  a 
notice  of  the  existence  and  character  of  the  system  of  records, 
which  notice  shall  include — 

(A)  the  name  and  location  of  the  system; 

(B)  the  categories  of  individuals  on  whom  records  are 
maintained  in  the  system; 

(C)  the  categories  of  records  maintained  in  the  system; 

(D)  each  routine  use  of  the  records  contained  in  the 
system,  including  the  categories  of  users  and  the  purpose 
of  such  use  ; 


169 


(E)  the  policies  and  practices  of  the  agency  regarding 
storage,  retrievability,  access  controls,  retention,  and  disposal 
of  the  records ; 

(F)  the  title  and  business  address  of  the  agency  official  who 
is  responsible  for  the  system  of  records ; 

(G)  the  agency  procedures  whereby  an  individual  can  be 
notified  at  his  request  if  the  system  of  records  contains  a 
record  pertaining  to  him ; 

(H)  the  agency  procedures  whereby  an  individual  can  be 
notified  at  his  request  how  he  can  gain  access  to  any  record 
pertaining  to  him  contained  in  the  system  of  records,  and 
how  he  can  contest  its  content  ;  and 

(I)  the  categories  of  sources  of  records  in  the  system; 

(5)  maintain  all  records  which  are  used  by  the  agency  in  mak- 
ing any  determination  about  any  individual  with  such  accuracy, 
relevance,  timeliness,  and  completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in  the  determination; 

(6)  prior  to  disseminating  any  record  about  an  individual  to 
any  person  other  than  an  agency,  unless  the  dissemination  is  made 
pursuant  to  subsection  (b)(2)  of  this  section,  make  reasonable 
efforts  to  assure  that  such  records  are  accurate,  complete,  timely, 
and  relevant  for  agency  purposes ; 

(7)  maintain  no  record  describing  how  any  individual  exercises 
rights  guaranteed  by  the  First  Amendment  unless  expressly  au- 
thorized by  statute  or  by  the  individual  about  whom  the  record  is 
maintained  or  unless  pertinent  to  and  within  the  scope  of  an  au- 
thorized law  enforcement  activity ; 

(8)  make  reasonable  efforts  to  serve  notice  on  an  individual 
when  any  record  on  such  individual  is  made  available  to  any  per- 
son under  compulsory  legal  process  when  such  process  becomes  a 
matter  of  public  record ; 

(9)  establish  rules  of  conduct  for  persons  involved  in  the  de- 
sign, development,  operation,  or  maintenance  of  any  person  of 
records,  or  in  maintaining  any  record,  and  instruct  each  such 
person  with  respect  to  such  rules  and  the  requirements  of  this  sec- 
tion, including  any  other  rules  and  procedures  adopted  pursuant 
to  this  section  and  the  penalties  for  noncompliance : 

(10)  establish  appropriate  administrative,  technical,  and  physi- 
cal safeguards  to  insure  the  security  and  confidentiality  of  records 
and  to  protect  against  any  anticipated  threats  or  hazards  to  their 
security  or  integrity  which  could  result  in  substantial  harm,  em- 
barrassment, inconvenience,  or  unfairness  to  any  individual  on 
whom  information  is  maintained :  and 

(11)  at  least  30  days  prior  to  publication  of  information  under 
paragraph  (4)  (D)  of  this  subsection,  publish  in  the  Federal  Reg- 
ister notice  of  any  new  use  or  intended  use  of  the  information  in 
the  system,  and  provide  an  opportunity  for  interested  persons  to 
submit  written  data,  views,  or  arguments  to  the  agency. 

(f )  Agency  Rixes. — In  order  to  carry  out  the  provisions  of  this  sec- 
tion, each  agency  that  maintains  a  system  of  records  shall  promulgate 
rules,  in  accordance  with  the  requirements  ( including  general  notice) 
of  section  553  of  this  title,  which  shall — 
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(1)  establish  procedures  whereby  an  individual  can  be  notified 
in  response  to  his  request  if  any  system  of  records  named  by  the 
individual  contains  a  record  pertaining  to  him ; 

(2)  define  reasonable  times,  places,  and  requirements  for  iden- 
tifying an  individual  who  requests  his  record  or  information 
pertaining  to  him  before  the  agency  shall  make  the  record  or 
information  available  to  the  individual ; 

(3)  establish  procedures  for  the  disclosure  to  an  individual 
upon  his  request  of  his  record  or  information  pertaining  to  him, 
including  special  procedure,  if  deemed  necessary,  for  the  disclo- 
sure to  an  individual  of  medical  records,  including  psychological 
records  pertaining  to  him ; 

(4)  establish  procedures  for  reviewing  a  request  from  an  indi- 
vidual concerning  the  amendment  to  any  record  or  information 
pertaining  to  the  individual,  for  making  a  determination  on  the 
request,  for  an  appeal  within  the  agency  of  an  initial  adverse 
agency  determination,  and  for  whatever  additional  means  may  be 
necessary  for  each  individual  to  be  able  to  exercise  fully  his  rights 
under  this  section ;  and 

(5)  establish  fees  to  be  charged,  if  any,  to  any  individual  for 
making  copies  of  his  record,  excluding  the  cost  of  any  search  for 
and  review  of  the  record. 

The  Office  of  the  Federal  Register  shall  annually  compile  and  publish 
the  rules  promulgated  under  this  subsection  and  agency  notices  pub- 
lished under  subsection  (e)  (4)  of  this  section  in  a  form  available  to  the 
public  at  low  cost. 

(g)  (1)  Civil  Remedies. — Whenever  any  agency — 

(A)  makes  a  determination  under  subsection  (a)(3)  of  this 
section  not  to  amend  an  individual's  record  in  accordance  with 
his  request,  or  fails  to  make  such  review  in  conformity  with  that 
subsection ; 

(B)  refuses  to  comply  with  an  individual  request  under  sub- 
section (d)(1)  of  this  section ; 

(C)  fails  to  maintain  any  record  concerning  any  individual 
necessary  to  assure  fairness  in  any  determination  relating  to  the 
qualification,  character,  rights,  or  opportunities  of,  or  benefits  to 
the  individual  that  may  be  made  on  the  basis  of  such  record, 
and  consequently  a  determination  is  made  which  is  adverse  to  the 
individual ;  or 

(D)  fails  to  comply  with  any  other  provision  of  this  section, 
or  any  rule  promulgated  thereunder,  in  such  a  way  as  to  have 
an  adverse  effect  on  an  individual, 

the  individual  may  bring  a  civil  action  against  the  agency,  and  the 
district  courts  of  the  United  States  shall  have  jurisdiction  in  the  mat- 
ters under  the  provisions  of  this  subsection. 

(2)  (A)  In  any  suit  brought  under  the  provisions  of  subsection  (g) 
(1)(A)  of  this  section,  the  court  may  order  the  agency  to  amend 
the  individual's  record  in  accordance  with  his  request  or  in  such  other 
way  as  the  court  may  direct.  In  such  a  case  the  court  shall  determine 
the  matter  de  novo. 

(B)  The  court  may  assess  against  the  United  States  reasonable  at- 
torney fees  and  other  litigation  costs  reasonably  incurred  in  any  case 
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under  this  paragraph  in  which  the  complainant  has  substantially 
prevailed. 

(3)  (A)  In  any  suit  brought  under  the  provisions  of  subsection  (g) 
(1)  (B)  of  this  section,  the  court  may  enjoin  the  agency  from  with- 
holding the  records  and  order  the  production  to  the  complainant  of 
any  agency  records  improperly  withheld  from  him.  In  such  a  case  the 
courts  shall  determine  the  matter  de  novo,  and  may  examine  the  con- 
tents of  any  agency  records  in  camera  to  determine  whether  the  rec- 
ords or  any  portion  thereof  may  be  withheld  under  any  of  the  exemp- 
tions set  forth  in  subsection  (k)  of  this  section,  and  the  burden  is  on 
the  agency  to  sustain  its  action. 

(B)  The  court  may  assess  against  the  United  States  reasonable  at- 
torney fees  and  other  litigation  costs  reasonably  incurred  in  any  case 
under  this  paragraph  in  which  the  complainant  has  substantially 
prevailed. 

(4)  In  any  suit  brought  under  the  provisions  of  subsect  ion  (g)  (1) 
(C)  or  (D)  of  this  section  in  which  the  court  determines  that  the 
agency  acted  in  a  manner  which  was  intentional  or  willful,  the  United 
States  shall  be  liable  to  the  individual  in  an  amount  equal  to  the  sum 
of— 

(A)  actual  damages  sustained  by  the  individual  as  a  result  of 
the  refusal  or  failure,  but  in  no  case  shall  a  person  entitled  to  re- 
covery receive  less  than  the  sum  of  $1,000 ;  and 

(B)  the  costs  of  the  action  together  with  reasonable  attorney 
fees  as  determined  by  the  court. 

(5)  An  action  to  enforce  any  liability  created  under  this  section 
may  be  brought  in  the  district  court  of  the  United  States  int  he  district 
in  which  the  complainant  resides,  or  has  his  principal  place  of  busi- 
ness, or  in  which  the  agency  records  are  situated,  or  in  the  District  of 
Columbia,  without  regard  to  the  amount  in  controversy,  within  two 
years  from  the  date  on  which  the  cause  of  action  arises,  except  that 
where  an  agency  has  materially  and  willfully  misrepresented  any  in- 
formation required  under  this  section  to  be  disclosed  to  an  individual 
and  the  information  so  misrepresented  is  material  to  establishment  of 
the  liability  of  the  agency  to  the  individual  under  this  section,  the 
action  may  be  brought  at  any  time  within  two  years  after  discovery  by 
the  individual  of  the  misrepresentation.  Nothing  in  this  section  shall 
be  construed  to  authorize  any  civil  action  by  reason  of  any  injury 
sustained  as  the  result  of  a  disclosure  of  a  record  prior  to  September  27, 
1975. 

(h)  Rights  of  Legal  Guardians. — For  the  purpose  of  this  section, 
the  parent  of  any  minor,  or  the  legal  guardian  of  any  individual  who 
has  been  declared  to  be  incompetent  due  to  physical  or  mental  inca- 
pacity or  age  by  a  court  of  competent  jurisdiction,  may  act  on  behlf 
of  the  individual. 

(i)  (1)  Criminal  Penalties. — Any  officer  or  employee  of  an  agency, 
who  by  virtue  of  his  employment  or  official  position,  has  posses- 
sion of,  or  access  to,  agency  records  which  contain  individually 
identifiable  information  the  disclosure  of  which  is  prohibited  by  this 
section  or  by  rules  or  regulations  established  thereunder,  and  who 
knowing  that  disclosure  of  the  specific  material  is  so  prohibited,  will- 
fully discloses  the  material  in  any  manner  to  any  person  or  agency  not 
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entitled  to  receive  it,  shall  be  guilty  of  a  misdemeanor  and  fined  not 
more  than  $5,000. 

(2)  Any  officer  or  employee  of  any  agency  who  willfully  maintains 
a  system  of  records  without  meeting  the  notice  requirements  of  sub- 
section (e)  (4)  of  this  section  shall  be  guilty  of  a  misdemeanor  and 
fined  not  more  than  $5,000. 

(3)  Any  person  who  knowingly  and  willfully  requests  or  obtains 
any  record  concerning  an  individual  from  an  agency  under  false  pre- 
tenses shall  be  guilty  of  a  misdemeanor  and  fined  not  more  than  $5,000. 

(j)  General  Exemptions. — The  head  of  any  agency  may  promul- 
gate rules,  in  accordance  with  the  requirements  (including  general 
notice)  of  sections  553(b)(1),  (2),  and  (3),  (c),  and  (e)  of  this 
title,  to  exempt  any  system  of  records  within  the  agency  from  any  part 
of  this  section  except  subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7),  (9),  (10),  and  (11),  and  (i)  if  the  system 
of  records  is — 

(1)  maintained  by  the  Central  Intelligence  Agency ;  or 

(2)  maintained  by  an  agency  or  component  thereof  which  per- 
forms as  its  principal  f miction  any  activity  pertaining  to  the  en- 
forcement of  criminal  lawTs,  including  police  efforts  to  prevent, 
control,  or  reduce  crime  or  to  apprehend  criminals,  and  the  activ- 
ities of  prosecutors,  courts,  correctional,  probation,  pardon,  or 
parole  authorities,  and  which  consists  of  (A)  information  com- 
piled for  the  purpose  of  identifying  individual  criminal  offenders 
and  alleged  offenders  and  consisting  only  of  identifying  data  and 
notations  of  arrests,  the  nature  and  disposition  of  criminal 
charges,  sentencing,  confinement,  release,  and  parole  and  proba- 
tion status;  (B)  information  compiled  for  the  purpose  of  a 
criminal  investigation,  including  reports  of  informants  and  in- 
vestigators, and  associated  with  an  identifiable  individual;  or  (C) 
reports  identifiable  to  an  individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal  laws  from  arrest  or  in- 
dictment through  release  from  supervision. 

At  the  time  rules  are  adopted  under  this  subsection,  the  agency  shall 
include  in  the  statement  required  under  section  553(c)  of  this  title, 
the  reasons  why  the  system  of  records  is  to  be  exempted  from  a  pro- 
vision of  this  section. 

(k)  Specific  Exemptions. — The  head  of  any  agency  may  pro- 
mulgate rules,  in  accordance  with  the  requirements  ( including  general 
notice)  of  sections  553(b)  (1),  (2),  and  (3),  (c),  and  (e)  of  this  title, 
to  exempt  any  system  of  records  within  the  agency  from  subsections 
(c)(3),  (d),  (e)(1),  (e)(4)  (G),  (H),  and  (I)  and  (f)  of  this  sec- 
tion if  the  system  of  records  is — 

(1)  subject  to  the  provisions  of  section  552(b)  (1)  of  this  title; 

(2)  investigatory  material  compiled  for  law  enforcement  pur- 
poses, other  than  material  within  the  scope  of  subsection  (j)  (2) 
of  this  section:  Provided,  however,  That  if  any  individual  is 
denied  any  right,  privilege,  or  benefit  that  he  would  otherwise 
be  entitled  by  Federal  law,  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance  of  such  material,  such  ma- 
terial shall  be  provided  to  such  individual,  except  to  the  extent 
that  the  disclosure  of  such  material  would  reveal  the  identity  of 
a  source  who  furnished  information  to  the  Government  under  an 
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express  promise  that  the  identity  of  the  source  would  be  held  in 
confidence,  or  prior  to  the  effective  date  of  this  section,  under 
an  implied  promise  that  the  identity  of  the  source  would  be  held 
in  confidence; 

(3)  maintained  in  connection  with  providing  protective  serv- 
ices to  the  President  of  the  United  States  or  other  individuals 
pursuant  to  section  3056  of  t  it  le  is  ; 

(4)  required  by  statute  to  he  maintained  and  used  solely  as 
satistica]  records; 

(5)  investigatory  material  compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or  qualifications  for  Federal 
civilian  employment,  military  service,  Federal  contracts,  or  access 
to  classified  informal  ion.  but  only  to  t  he  extent  t  hat  t  he  disclosure 
of  such  material  would  reveal  the  identity  of  a  source  who  fur- 
nished information  to  the  Government  under  an  express  promise 
that  the  identity  of  the  source  would  be  held  in  confidence,  or. 
prior  to  t  he  effect  ive  date  of  this  sect  ion.  under  an  implied  promise 
that  the  identity  of  the  source  would  be  held  in  confidence; 

(6)  testing  or  examination  material  used  solely  to  determine 
individual  qualifications  for  appointment  or  promotion  in  the 
Federal  service  the  disclosure  of  which  would  compromise  tin4 
objectivity  or  fairness  of  the  testing  or  examination  process;  or 

(7)  evaluation  material  used  to  determine  potential  for  pro- 
motion in  the  armed  services,  but  only  to  the  extent  that  the 
disclosure  of  such  material  would  reveal  the  identity  of  a  source 
who  furnished  information  to  the  Government  under  an  express 
promise  that  the  identity  of  the  source  would  be  held  in  confi- 
dence, or,  prior  to  the  effective  date  of  this  section,  under  an 
implied  promise  that  the  identity  of  the  source  would  be  held  in 
confidence. 

At  the  time  rules  are  adopted  under  this  subsection,  the  agency  shall 
include  in  the  statement  required  under  section  553(c)  of  this  title 
the  reasons  why  the  system  of  records  is  to  be  exempted  from  a  provi- 
sion of  this  section. 

(1)  (1)  Archival  Records. — Each  agency  record  which  is  accepted 
by  the  Administrator  of  General  Services  for  storage,  processing,  and 
servicing  in  accordance  with  section  3103  of  title  44  shall,  for  the 
purposes  of  this  section,  be  considered  to  be  maintained  by  the  agency 
which  deposited  the  record  and  shall  be  subject  to  the  provisions  of 
this  section.  The  Administrator  of  General  Services  shall  not  disclose 
the  record  except  to  the  agency  which  maintains  the  record,  or  under 
rules  established  by  that  agency  which  are  not  inconsistent  with  the 
provisions  of  this  section. 

(2)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  was  transferred  to  the  Xational  Archives  of  the  United  States 
as  a  record  which  has  sufficient  historical  or  other  value  to  warrant 
its  continued  preservation  by  the  United  States  Government,  prior  to 
the  effective  date  of  this  section,  shall,  for  the  purpose  of  this  section, 
be  considered  to  be  maintained  by  the  Xational  Archives  and  shall 
not  be  subject  to  the  provisions  of  this  section,  except  that  a  statement 
generally  describing  such  records  (modeled  after  the  requirements 
relating  to  records  subject  to  subsections  (e)  (4)  (A)  through  (G)  of 
this  section)  shall  be  published  in  the  Federal  Register. 
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(3)  Each  agency  record  pertaining  to  an  identifiable  individual 
which  is  transferred  to  the  National  Archives  of  the  United  States  as 
a  record  which  has  sufficient  historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United  States  Government,  on  or  after 
the  effective  date  of  this  section,  shall,  for  the  purposes  of  this  section, 
be  considered  to  be  maintained  by  the  National  Archives  and  shall  be 
exempt  from  the  requirements  of  this  section  except  subsections  (e)  (4) 
(A)  through  (G)  and  (e)  (9)  of  this  section. 

(m)  Government  Contractors. — When  an  agency  provides  by  a 
contract  for  the  operation  by  or  on  behalf  of  the  agency  of  a  system 
of  records  to  accomplish  an  agency  function,  the  agency  shall,  con- 
sistent with  its  authority,  cause  the  requirements  of  this  section  to  be 
applied  to  such  system.  For  purposes  of  subsection  (i)  of  this  section 
any  such  contractor  and  any  employee  of  such  contractor,  if  such  con- 
tract is  agreed  to  on  or  after  the  effective  date  of  this  section,  shall  be 
considered  to  be  an  employee  of  an  agency. 

(n)  Mailing  Lists. — An  individual's  name  and  address  may  not  be 
sold  or  rented  by  an  agency  unless  such  action  is  specifically  authorized 
by  law.  This  provision  shall  not  be  construed  to  require  the  withholding 
of  names  and  addresses  otherwise  permitted  to  be  made  public. 

(o)  Report  on  New  Systems. — Each  agency  shall  provide  adequate 
advance  notice  to  Congress  and  the  Office  of  Management  and  Budget 
of  any  proposal  to  establish  or  alter  any  system  of  records  in  order  to 
permit  an  evaluation  of  the  probable  or  potential  effect  of  such  proposal 
on  the  privacy  and  other  personal  or  property  rights  of  individuals  or 
the  disclosure  of  information  relating  to  such  individuals,  and  its  effect 
on  the  preservation  of  the  constitutional  principles  of  federalism  and 
separation  of  powers. 

(p)  Annual  Report. — The  President  shall  submit  to  the  Speaker  of 
the  House  and  the  President  of  the  Senate,  by  June  30  of  each  calendar 
year,  a  consolidated  report,  separately  listing  for  each  Federal  agency 
the  number  of  records  contained  in  any  system  of  records  which  were 
exempted  from  the  application  of  this  section  under  the  provisions  of 
subsections  (j)  and  (k)  of  this  section  during  the  preceding  calendar 
year,  and  the  reasons  for  the  exemptions,  and  such  other  information 
as  indicates  efforts  to  administer  fully  this  section. 

(q)  Effect  of  Other  Laws. — No  agency  shall  rely  on  any  exemption 
contained  in  section  552  of  this  title  to  withhold  from  an  individual  any 
record  which  is  otherwise  accessible  to  such  individual  under  the  provi- 
sions of  this  section.  (Pub.  L.  93-579,  §  3,  Dec.  31,  1974,  88  Stat.  1897, 
amended  Pub.  L.  94-183,  §2(2),  Dec.  31, 1975,  89  Stat.  1057.) 

§  552b.  Open  meetings 

(a)  For  purposes  of  this  section — 

(1)  the  term  "agency"  means  any  agency,  as  defined  in  section 
552(e)  of  this  title,  headed  by  a  collegial  body  composed  of  two  or 
more  individual  members,  a  majority  of  whom  are  appointed  to 
such  position  by  the  President  with  the  advice  and  consent  of  the 
Senate,  and  any  subdivision  thereof  authorized  to  act  on  behalf  of 
the  agency ; 

(2)  the  term  "meeting"  means  the  deliberations  of  at  least  the 
number  of  individual  agency  members  required  to  take  action  on 
behalf  of  the  agency  where  such  deliberations  determine  or  result 


in  the  joint  conduct  or  disposition  of  official  agency  business,  but 
does  not  include  deliberations  required  or  permitted  by  subsection 
(d)  or  (e)  ;  and 

(3)  the  term  "members"  means  an  individual  who  belongs  to  a 
collegia]  body  heading  an  agency. 

(b)  Members  shall  not  jointly  conduct  or  dispose  of  agency  business 
other  than  in  accordance  with  this  section.  Except  as  provided  in  sub- 
section (c),  every  portion  of  every  meeting  of  an  agency  shall  be  open 
to  public  observation. 

(c)  Except  in  a  case  where  the  agency  finds  thai  the  public  interest 
requires  otherwise,  the  second  sentence  of  subsection  (b)  shall  not  apply 
to  any  portion  of  an  agency  meeting,  and  the  requirements  of  subsec- 
t  ions  (d)  and  (e)  shall  not  apply  to  any  in  formation  pertaining  to  such 
meeting  otherwise  required  by  this  section  to  be  disclosed  to  f  he  public, 
where  the  agency  properly  determines  thai  such  port  ion  or  port  ions  of 
its  meeting  or  the  disclosure  of  such  information  is  likely  to — 

(1)  disclose  matters  that  are  (A)  specifically  authorized  under 
criteria  established  by  an  Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign  policy  and  (B)  in  fact 
properly  classified  pursuant  to  such  Executive  order; 

(2)  relate  solely  to  the  internal  personnel  rules  and  practices 
of  an  agency ; 

(3)  disclose  matters  specifically  exempted  from  disclosure  by 
statute  (other  than  section  552  of  this  title),  provided  that  such 
statute  (A)  requires  that  the  matters  be  withheld  from  the  public 
in  such  a  manner  as  to  leave  no  discretion  on  the  issue,  or  (B) 
establishes  particular  criteria  for  withholding  or  refers  to  partic- 
ular types  of  matters  to  be  withheld ; 

(4)  disclose  trade  secrets  and  commercial  or  financial  informa- 
tion obtained  from  a  person  and  privileged  or  confidential; 

(5)  involve  accusing  any  person  of  a  crime,  or  formally  cen- 
suring any  person ; 

(6)  disclose  information  of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted  invasion  of  personal 
privacy ; 

(7)  disclose  investigator  records  compiled  for  law  enforce- 
ment purposes,  or  information  which  if  written  would  be  con- 
tained in  such  records,  but  only  to  the  extent  that  the  production 
of  such  records  or  information  would  (A)  interfere  with  enforce- 
ment proceedings,  (B)  deprive  a  person  of  a  right  to  a  fair  trial 
or  an  impartial  adjudication,  (C)  constitute  an  unwarranted 
invasion  of  personal  privacy,  (D)  disclose  the  identity  of  a  con- 
fidential source  and,  in  the  case  of  a  record  compiled  by  criminal 
law  enforcement  authority  in  the  course  of  a  criminal  investiga- 
tion or  by  an  agency  conducting  a  lawful  national  security 
intelligence  investigation,  confidential  information  furnished 
only  by  the  confidential  source,  (E)  disclose  investigative  tech- 
niques and  procedures,  or  (F)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel ; 

(8)  disclose  information  contained  in  or  related  to  examina- 
tion, operating,  or  condition  reports  prepared  by.  on  behalf  of,  or 
for  the  use  of  an  agency  responsible  for  the  regulation  or  super- 
vision of  financial  institutions ; 
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(9)  disclose  information  the  premature  disclosure  of  which 
would — 

(A)  in  the  case  of  an  agency  which  regulates  currencies, 
securities,  commodities,  or  financial  institutions,  je  likely  to 
(i)  lead  to  significant  financial  speculation  in  currencies, 
securities,  or  commodities,  or  (ii)  significantly  endanger  the 
stability  of  any  financial  institution ;  or 

(B)  in  the  case  of  any  agency,  be  likely  to  significantly 
frustrate  implementation  of  a  proposed  agency  action, 

except  that  subparagraph  (B)  shall  not  apply  in  any  instance 
where  the  agency  has  already  disclosed  to  the  public  the  content  or 
nature  of  its  proposed  action,  or  where  the  agency  is  required  by 
law  to  make  such  disclosure  on  its  own  initiative  prior  to  taking 
final  agency  action  on  such  proposal ;  or 

(10)  specifically  concern  the  agency's  issuance  of  a  subpena,  or 
the  agency's  participation  in  a  civil  action  or  proceeding,  an  action 
in  a  foreign  court  or  international  tribunal,  or  an  arbitration,  or 
the  initiation,  conduct,  or  disposition  by  the  agency  of  a  particular 
case  of  formal  agency  adjudication  pursuant  to  the  procedures  in 
section  554  of  this  title  or  otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a  hearing. 

(d)(1)  Action  under  subsection  (c)  shall  be  taken  only  when  a 
majority  of  the  entire  membership  of  the  agency  (as  defined  in  sub- 
section (a)  (1) )  votes  to  take  such  action.  A  separate  vote  of  the  agency 
members  shall  be  taken  with  respect  to  each  agency  meeting  a  portion 
or  portions  of  which  are  proposed  to  be  closed  to  the  public  pursuant  to 
subsection  (c),  or  with  respect  to  any  information  which  is  proposed 
to  be  withheld  under  subsection  (c).  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion  or  portions  of  which  are  pro- 
posed to  be  closed  to  the  public,  or  with  respect  to  any  information 
concerning  such  series  of  meetings,  so  long  as  each  meeting  in  such 
series  involves  the  same  particular  matters  and  is  scheduled  to  be  held 
no  more  than  thirty  days  after  the  initial  meeting  in  such  series.  The 
vote  of  each  agency  member  participating  in  such  vote  shall  be  re- 
corded and  no  proxies  shall  be  allowed. 

(2)  Whenever  any  person  whose  interests  may  be  directly  affected 
by  a  portion  of  a  meeting  requests  that  the  agency  close  such  portion  to 
the  public  for  any  of  the  reasons  referred  to  in  paragraph  (5),  (6),  or 
(7)  of  subsection  (c) ,  the  agency,  upon  request  of  any  one  of  its  mem- 
bers, shall  vote  by  recorded  vote  whether  to  close  such  meeting. 

(3)  Within  one  day  of  any  vote  taken  pursuant  to  paragraph  (1) 
or  (2),  the  agency  shall  make  publicly  available  a  written  copy  of  such 
vote  reflecting  the  vote  of  each  member  on  the  question.  If  a  portion  of 
a  meeting  is  to  be  closed  to  the  public,  the  agency  shall,  within  one  day 
of  the  vote  taken  pursuant  to  paragraph  (1)  or  (2)  of  this  subsection, 
make  publicly  available  a  full  written  explanation  of  its  action  closing 
the  portion  together  with  a  list  of  all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

(4)  Any  agency,  a  majority  of  whose  meetings  may  properly  be 
closed  to  the  public  pursuant  to  paragraph  (4),  (8),  (9)  (A),  or  (10) 
of  subsection  (c) ,  or  any  combination  thereof,  may  provide  by  regula- 
tion for  the  closing  of  such  meetings  or  portions  thereof  in  the  event 
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that  a  majority  of  the  members  of  the  agency  votes  by  recorded  vote 
at  the  beginning  of  such  meeting,  or  portion  thereof,  to  close  the  exempt 
portion  or  portions  of  the  meeting,  and  a  copy  of  such  vote,  reflecting 
the  vote  of  each  member  on  the  question,  is  made  available  to  the  pub- 
lic. The  provisions  of  paragraphs  (1),  (2),  and  (3)  of  this  subsection 
and  subsection  (e)  shall  not  apply  to  any  portion  of  a  meeting  to  which 
such  regulations  apply  :  Provided^  That  the  agency  shall,  except  to  the 
extent  that  such  information  is  exempt  from  disclosure  under  the  pro- 
visions of  subsection  (c),  provide  the  public  with  public  announce- 
ment of  the  time,  place,  and  subject  matter  of  the  meeting  and  of  each 
portion  thereof  at  the  earliest  practicable  time. 

(e)  (1)  In  the  case  of  each  meeting,  the  agency  shall  make  public 
announcement,  at  least  one  week  before  the  meeting,  of  the  time,  place, 
and  subject  matter  of  the  meeting,  whether  it  is  to  be  open  or  closed  to 
the  public,  and  the  name  and  phone  number  of  the  official  designated 
by  the  agency  to  respond  to  requests  for  information  about  the  meet- 
ing. Such  announcement  shall  be  made  unless  a  majority  of  the  mem- 
bers of  the  agency  determines  by  a  recorded  vote  that  agency  business 
requires  that  such  meeting  be  called  at  an  earlier  date,  in  which  case 
the  agency  shall  make  public  announcement  of  the  time,  place,  and 
subject  matter  of  such  meeting,  and  whether  open  or  closed  to  the 
public,  at  the  earliest  practicable  time. 

(2)  The  time  or  place  of  a  meeting  may  be  changed  following  the 
public  announcement  required  by  paragraph  (1)  only  if  the  agency 
publicly  announces  such  change  at  the  earliest  practicable  time.  The 
subject  matter  of  a-  meeting,  or  the  determination  of  the  agency  to 
open  or  close  a  meeting,  or  portion  of  a  meeting,  to  the  public,  may  be 
changed  following  the  public  announcement  required  by  this  subsec- 
tion only  if  (A)  a  majority  of  the  entire  membership  of  the  agency 
determines  by  a  recorded  vote  that  agency  business  so  requires  and  that 
no  earlier  announcement  of  the  change  was  possible,  and  (B)  the 
agency  publicly  announces  such  change  and  the  vote  of  each  member 
upon  such  change  at  the  earliest  practicable  time. 

(3)  Immediately  following  each  public  announcement  required  by 
this  subsection,  notice  of  the  time,  place,  and  subject  matter  of  a  meet- 
ing, whether  the  meeting  is  open  or  closed,  any  change  in  one  of  the 
preceding,  and  the  name  and  phone  number  of  the  official  designated 
by  the  agency  to  respond  to  requests  for  information  about  the  meeting, 
shall  also  be  submitted  for  publication  in  the  Federal  Register. 

(f)  (1)  For  every  meeting  closed  pursuant  to  paragraphs  (1) 
through  (10)  of  subsection  (c),  the  General  Counsel  or  chief  legal 
officer  of  the  agency  shall  publicly  certify  that,  in  his  or  her  opinion, 
the  meeting  may  be  closed  to  the  public  and  shall  state  each  relevant 
exemptive  provision.  A  copy  of  such  certification,  together  with  a  state- 
ment from  the  presiding  officer  of  the  meeting  setting  forth  the  time 
and  place  of  the  meeting,  and  the  persons  present,  shall  be  retained  by 
the  agency.  The  agency  shall  maintain  a  complete  transcript  or  elec- 
tronic recording  adequate  to  record  fully  the  proceedings  of  each 
meeting,  or  portion  of  a  meeting,  closed  to  the  public,  except  that  in 
the  case  of  a  meeting,  or  portion  of  a  meeting,  closed  to  the  public  pur- 
suant to  paragraph  (8),  (9)  (A),  or  (10)  of  subsection  (c),the  agency 
shall  maintain  either  such  a  transcript  or  recording,  or  a  set  of  minutes. 
Such  minutes  shall  fully  and  clearly  describe  all  matters  discussed  and 
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shall  provide  a  full  and  accurate  summary  of  any  actions  taken,  and 
the  reasons  therefor,  including  a  description  of  each  of  the  views 
expressed  on  any  item  and  the  record  of  any  rollcall  vote  (reflecting 
the  vote  of  each  member  on  the  question).  All  documents  considered  in 
connection  with  any  action  shall  be  identified  in  such  minutes. 

(2)  The  agency  shall  make  promptly  available  to  the  public,  in  a 
place  easily  accessible  to  the  public,  the  transcript,  electronic  record- 
ing, or  minutes  (as  required  by  paragraph  (1))  of  the  discussion  of 
any  item  on  the  agenda,  or  of  any  item  of  the  testimony  of  any  witness 
received  at  the  meeting,  except  for  such  item  or  items  of  such  discus- 
sion or  testimony  as  the  agency  determines  to  contain  information 
which  may  be  withheld  under  subsection  (c) .  Copies  of  such  transcript, 
or  minutes,  or  a  transcription  of  such  recording  disclosing  the  identity 
of  each  speaker,  shall  be  furnished  to  any  person  at  the  actual  cost  of 
duplication  or  transcription.  The  agency  shall  maintain  a  complete 
verbatim  copy  of  the  transcript,  a  complete  copy  of  the  minutes,  or  a 
complete  electronic  recording  of  each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public,  for  a  period  of  at  least  two  years  after  such  meet- 
ing, or  until  one  year  after  the  conclusion  of  any  agency  proceeding 
with  respect  to  which  the  meeting  or  portion  was  held,  whichever 
occurs  later. 

(g)  Each  agency  subject  to  the  requirements  of  this  section  shall, 
within  180  days  after  the  date  of  enactment  of  this  section,  following 
consultation  with  the  Office  of  the  Chairman  of  the  Administrative 
Conference  of  the  United  States  and  published  notice  in  the  Federal 
Register  of  at  least  thirty  days  and  opportunity  for  written  comment 
by  any  person,  promulgate  regulations  to  implement  the  requirements 
of  subsections  (b)  through  (f )  of  this  section.  Any  person  may  bring 
a  proceeding  in  the  United  States  District  Court  for  the  District  of 
Columbia  to  require  an  agency  to  promulgate  such  regulations  if  such 
agency  has  not  promulgated  such  regulations  within  the  time  period 
specified  herein.  Subject  to  any  limitations  of  time  provided  by  law, 
any  person  may  bring  a  proceeding  in  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  to  set  aside  agency  regulations  is- 
sued pursuant  to  this  subsection  that  are  not  in  accord  with  the  require- 
ments of  subsections  (b)  through  (f)  of  this  section  and  to  require 
the  promulgation  of  regulations  that  are  in  accord  with  such 
subsections. 

(h)  (1)  The  district  courts  of  the  United  States  shall  have  jurisdic- 
tion to  enforce  the  requirements  of  subsections  (b)  through  (f)  of  this 
section  by  declaratory  judgment,  injunctive  relief,  or  other  relief  as 
may  be  appropriate.  Such  actions  may  be  brought  by  any  person 
against  an  agency  prior  to,  or  within  sixty  days  after,  the  meeting  out 
of  which  the  violation  of  this  section  arises,  except  that  if  public  an- 
nouncement of  such  meeting  is  not  initially  provided  by  the  agency  in 
accordance  with  the  requirements  of  this  section,  such  action  may  be 
instituted  pursuant  to  this  section  at  any  time  prior  to  sixty  days  after 
any  public  announcement  of  such  meeting.  Such  actions  may  be 
brought  in  the  district  court  of  the  United  States  for  the  district  in 
which  the  agency  meeting  is  held  or  in  which  the  agency  in  question  has 
its  headquarters,  or  in  the  District  Court  for  the  District  of  Columbia. 
In  such  actions  a  defendant  shall  serve  his  answer  within  thirty  days 
after  the  service  of  the  complaint.  The  burden  is  on  the  defendant  to 
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sustain  his  action.  In  deciding  such  cases  the  court  may  examine  in 
camera  any  portion  of  the  transcript,  electronic  recording,  or  minutes 
of  a  meeting  closed  to  the  public,  and  may  take  such  additional  evi- 
dence as  it  deems  necessary.  The  court,  having  due  regard  for  orderly 
administration  and  the  public  interest,  as  well  as  the  interests  of  the 
parties,  may  grant  such  equitable  relief  as  it  deems  appropriate,  in- 
cluding granting  an  injunction  against  future  violations  of  this  sec- 
tion or  ordering  the  agency  to  make  available  to  the  public  such  por- 
tion of  the  transcript,  recording,  or  minutes  of  a  meeting  as  is  not 
authorized  to  be  withheld  under  subsection  (c)  of  this  section. 

(2)  Any  Federal  court  otherwise  authorized  by  law  to  review 
agency  act  ion  may,  at  the  application  of  any  person  properly  partici- 
pating in  the  proceeding  pursuant  to  other  applicable  law,  inquire  into 
violations  by  the  agency  of  the  requirements  of  this  section  and  afford 
such  relief  as  it  deems  appropriate.  Nothing  in  this  section  authorizes 
any  Federal  court  having  jurisdiction  solely  on  the  basis  of  paragraph 
(1)  to  set  aside,  enjoin,  or  invalidate  any  agency  action  (other  than 
an  action  to  close  a  meeting  or  to  withhold  information  under  this 
section)  taken  or  discussed  at  any  agency  meeting  out  of  which  the 
violation  of  this  section  arose. 

(i)  The  court  may  assess  against  any  party  reasonable  attorney 
fees  and  other  litigation  costs  reasonably  incurred  by  any  other  party 
who  substantially  prevails  in  any  action  brought  in  accordance  with 
the  provisions  of  subsection  (g)  or  (h)  of  this  section,  except  that 
costs  may  be  assessed  against  the  plaintiff  only  where  the  court  finds 
that  the  suit  was  initiated  by  the  plaintiff  primarily  for  frivolous  or 
dilatory  purposes.  In  the  case  of  assessment  of  costs  against  an  agency, 
the  costs  may  be  assessed  by  the  court  against  the  United  States. 

(j)  Each  agency  subject  to  the  requirements  of  this  section  shall 
annually  report  to  Congress  regarding  its  compliance  with  such  re- 
quirements, including  a  tabulation  of  the  total  number  of  agency 
meetings  open  to  the  public,  the  total  number  of  meetings  closed  to  the 
public,  the  reasons  for  closing  such  meetings,  and  a  description  of  any 
litigation  brought  against  the  agency  under  this  section,  including  any 
costs  assessed  against  the  agency  in  such  litigation  (whether  or  not 
paid  by  the  agency). 

(k)  Nothing  herein  expands  or  limits  the  present  rights  of  any 
person  under  section  552  of  this  title,  except  that  the  exemptions  set 
forth  in  subsection  (c)  of  this  section  shall  govern  in  the  case  of  any 
request  made  pursuant  to  section  552  to  copy  or  inspect  the  transcripts, 
recordings,  or  minutes  described  in  subsection  (f )  of  this  section.  The 
requirements  of  chapter  33  of  title  44,  United  States  Code,  shall  not 
apply  to  the  transcripts,  recordings,  and  minutes  described  in  subsec- 
tion (f)  of  this  section. 

(1)  This  section  does  not  constitute  authority  to  withhold  any  in- 
formation from  Congress,  and  does  not  authorize  the  closing  of  any 
agency  meeting  or  }x>i-tion  thereof  required  by  any  other  provision  of 
law  to  be  open. 

(m)  Nothing  in  this  section  authorizes  any  agency  to  withhold  from 
any  individual  any  record,  including  transcripts,  recordings,  or  min- 
utes required  bv  this  section,  which  is  otherwise  accessible  to  such  in- 
dividual under  section  552a  of  this  title.  (Pub.  L.  94-409,  §3(a). 
Sept.  13, 1976,  90  Stat.  1241.) 
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§  553.  Rule  making 

(a)  This  section  applies,  according  to  the  provisions  thereof,  except 
to  the  extent  that  there  is  involved — 

(1)  a  military  or  foreign  affairs  function  of  the  United  States; 

or 

(2)  a  matter  relating  to  agency  management  or  personnel  or  to 
public  property,  loans,  grants,  benefits,  or  contracts. 

(b)  General  notice  of  proposed  rule  making  shall  be  published  in 
the  Federal  Register,  unless  persons  subject  thereto  are  named  and 
either  personally  served  or  otherwise  have  actual  notice  thereof  in 
accordance  with  law.  The  notice  shall  include — 

(1)  a  statement  of  the  time,  place,  and  nature  of  public  rule 
making  proceedings; 

(2)  reference  to  the  legal  authority  under  which  the  rule  is 
proposed;  and 

(3)  either  the  terms  or  substance  of  the  proposed  rule  or  a 
description  of  the  subject  and  issues  involved. 

Except  when  notice  or  hearing  is  required  by  statute,  this  subsection 
does  not  apply — 

(A)  to  interpretative  rules,  general  statements  of  policy,  or 
rules  of  agency  organization,  procedure,  or  practice;  or 

(B)  when  the  agency  for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of  reasons  therefor  in  the  rules 
issued)  that  notice  and  public  procedure  thereon  are  impractica- 
ble, unnecessary,  or  contrary  to  the  public  interest. 

(c)  After  notice  required  by  this  section,  the  agency  shall  give 
interested  persons  an  opportunity  to  participate  in  the  rule  making 
through  submission  of  written  data,  views,  or  arguments  with  or  with- 
out opportunity  for  oral  presentation.  After  consideration  of  the  rele- 
vant matter  presented,  the  agency  shall  incorporate  in  the  rules 
adopted  a  concise  general  statement  of  their  basis  and  purpose.  When 
rules  are  required  by  statute  to  be  made  on  the  record  after  oppor- 
tunity for  an  agency  hearing,  sections  556  and  557  of  this  title  apply 
instead  of  this  subsection. 

(d)  The  required  publication  or  service  of  a  substantive  rule  shall 
be  made  not  less  than  30  days  before  its  effective  date,  except — 

( 1 )  a  substantive  rule  which  grants  or  recognizes  an  exemption 
or  relieves  a  restriction ; 

(2)  interpretative  rules  and  statements  of  policy;  or 

(3)  as  otherwise  provided  by  the  agency  for  good  cause  found 
and  published  with  the  rule. 

(e)  Each  agency  shall  give  an  interested  person  the  right  to  peti- 
tion for  the  issuance,  amendment,  or  repeal  of  a  rule.  (Pub.  L.  89-554, 
Sept,  6, 1966,  80  Stat.  383.) 

§  554.  Adjudications 

(a)  This  section  applies,  according  to  the  provisions  thereof,  in 
every  case  of  adjudication  required  by  statute  to  be  determined  on  the 
record  after  opportunity  for  an  agency  hearing,  except  to  the  extent 
that  there  is  involved — 

(1)  a  matter  subject  to  a  subsequent  trial  of  the  law  and  the 
facts  de  novo  in  a  court ; 
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(2)  the  selection  or  tenure  of  an  employee,  except  an  administra- 
tive law  judge  appointed  under  section  3105  of  this  title; 

(3)  proceedings  in  which  decisions  rest  solely  on  inspection-, 
tests,  or  elections; 

(4)  the  conduct  of  military  or  foreign  affairs  functions; 

(5)  cases  in  which  an  agency  is  acting  as  an  agent  for  a  court; 

or 

(6)  the  certification  of  worker  representatives. 

(b)  Persons  entitled  to  notice1  of  an  agency  hearing  shall  be  timely 
informed  of — 

( 1 )  the  time,  place,  and  nature  of  the  hearing ; 

(2)  the  legal  authority  and  jurisdiction  under  which  the  hear- 
ing is  to  be  held;  and 

(3)  the  matters  of  fact  and  law  asserted. 

When  private  persons  are  the  moving  parties,  other  parties  to  the 
proceeding  shall  give  prompt  notice  of  issues  controverted  in  fact  or 
law;  and  in  other  instances  agencies  may  by  rule  require  responsive 
pleading.  In  fixing  the  time  and  place  for  hearings,  due  regard  shall 
be  had  for  the  convenience  and  necessity  of  the  parties  or  their  repre- 
sentatives. 

(c)  The  agency  shall  give  all  interest  parties  opportunity  for — 

(1)  the  submission  and  consideration  of  facts,  arguments, 
offers  of  settlement,  or  proposals  of  adjustment  when  time,  the 
nature  of  the  proceeding,  and  the  public  interest  permit ;  and 

(2)  to  the  extent  that  the  parties  are  unable  so  to  determine  a 
controversy  by  consent,  hearing  and  decision  on  notice  and  in 
accordance  with  sections  556  and  557  of  this  title. 

(d)  The  employee  who  presides  at  the  reception  of  evidence  pur- 
suant to  section  556  of  this  title  shall  make  the  recommended  decision 
or  initial  decision  required  by  section  557  of  this  title,  unless  he  be- 
comes unavailable  to  the  agency.  Except  to  the  extent  required  for  the 
disposition  of  ex  parte  matters  as  authorized  by  law,  such  an  employee 
may  not — 

(1)  consult  a  person  or  party  on  a  fact  in  issue,  unless  on 
notice  and  opportunity  for  all  parties  to  participate ;  or 

(2)  be  responsible  to  or  subject  to  the  supervision  or  direction 
of  an  employee  or  agent  engaged  in  the  performance  of  investi- 
gative or  prosecuting  functions  for  an  agency. 

An  employee  or  agent  engaged  in  the  performance  of  investigative 
or  prosecuting  functions  for  an  agency  in  a  case  may  not,  in  that  or  a 
factually  related  case,  participate  or  advise  in  the  decision,  recom- 
mended decison,  or  agency  review  pursuant  to  section  557  of  this 
title,  except  as  witness  or  counsel  in  public  proceedings.  This  subsec- 
tion does  not  apply — 

(A)  in  determining  applications  for  initial  licenses; 

(B)  to  proceedings  involving  the  validity  or  application  of 
rates,  facilities,  or  practices  of  public  utilities  or  carriers;  or 

(C)  to  the  agency  or  a  member  or  members  of  the  body  com- 
prising the  agency. 

(e)  The  agency,  with  like  effeel  as  in  the  case  of  other  orders,  and 
in  its  sound  discretion,  may  issue  a  declaratory  order  to  terminate  a 
controversv  or  remove  uncertainty.  (Pub.  L.  89-554,  Sept.  6,  1966. 
80  Stat.  384;  amended  Pub.  L.  95-251,  Mar.  27.  1078,  92  Stat.  183.) 
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§  555.  Ancillary  matters 

(a)  This  section  applies,  according  to  the  provisions  thereof,  ex- 
cept as  otherwise  provided  by  this  subchapter. 

(b)  A  person  compelled  to  appear  in  person  before  an  agency  or 
representative  thereof  is  entitled  to  be  accompanied,  represented,  and 
advised  by  counsel  or,  if  permitted  by  the  agency,  by  other  qualified 
representative.  A  party  is  entitled  to  appear  in  person  or  by  or  with 
counsel  or  other  duly  qualified  representative  in  an  agency  proceed- 
ing. So  far  as  the  orderly  conduct  of  public  business  permits,  an  inter- 
ested person  may  appear  before  an  agency  or  its  responsible  employees 
for  the  presentation,  adjustment,  or  determinaton  of  an  issue,  request, 
or  controversy  in  a  proceeding,  whether  interlocutory,  summary,  or 
otherwise,  or  in  connection  with  an  agency  function.  With  due  regard 
for  the  convenience  and  necessity  of  the  parties  or  their  representa- 
tives and  within  a  reasonable  time,  each  agency  shall  proceed  to  con- 
clude a  matter  presented  to  it.  This  subsection  does  not  grant  or  deny 
a  person  who  is  not  a  lawyer  the  right  to  appear  for  or  represent 
others  before  an  agency  or  in  an  agency  proceeding. 

(c)  Process,  requirement  of  a  report,  inspection,  or  other  investi- 
gative act  or  demand  may  not  be  issued,  made,  or  enforced  except  as 
authorized  by  law.  A  person  compelled  to  submit  data  or  evidence  is 
entitled  to  retain  or,  on  payment  of  lawfully  prescribed  costs,  procure 
a  copy  or  transcript  thereof,  except  that  in  a  nonpublic  investigatory 
proceeding  the  witness  may  for  good  cause  be  limited  to  inspection  of 
the  official  transcript  of  his  testimony. 

(d)  Agency  subpenas  authorized  by  law  shall  be  issued  to  a  party 
on  request  and,  when  required  by  rules  of  procedure  on  a  statment  or 
showing  of  general  relevance  and  reasonable  scope  of  the  evidence 
sought.  On  contest,  the  court  shall  sustain  the  subpena  or  similar 
process  or  demand  to  the  extent  that  it  is  found  to  be  in  accordance 
with  law.  In  a  proceeding  for  enforcement,  the  court  shall  issue  an 
order  requiring  the  appearance  of  the  witness  or  the  production  of  the 
evidence  or  data  within  a  reasonable  time  under  penalty  of  punish- 
ment for  contempt  in  case  of  contumacious  failure  to  comply. 

(e)  Prompt  notice  shall  be  given  of  the  denial  in  whole  or  in  part 
of  a  written  application,  petition,  or  other  request  of  an  interested 
person  made  in  connection  with  any  agency  proceedings.  Except  in 
affirming  a  prior  denial  or  when  the  denial  is  self-explanatory,  the 
notice  shall  be  accompanied  by  a  brief  statement  of  the  grounds  for 
denial.  (Pub.  L.  89-554,  Sept/6,  1966,  80  Stat.  385.) 

§  556.  Hearings;  presiding  employees;  powers  and  duties;  burden 
of  proof;  evidence;  record  as  basis  of  decision 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to 
hearings  required  by  section  553  or  554  of  this  title  to  be  conducted 
in  accordance  with  this  section. 

(b)  There  shall  preside  at  the  taking  of  evidence — 

(1)  the  agency; 

(2)  one  or  more  members  of  the  body  which  comprises  the 
agency;  or 

(3)  one  or  more  administrative  law  judges  appointed  under 
section  3105  of  this  title. 
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This  subchapter  does  not  supersede  the  conduct  of  specified  classes  of 
proceedings,  in  whole  or  in  part,  by  or  before  boards  or  other  em- 
ployees specially  provided  for  by  or  designated  under  statute.  The 
functions  of  presiding  employees  and  of  employees  participating  in 
decisions  in  accordance  with  section  557  of  this  title  shall  be  con- 
ducted in  an  impartial  manner.  A  presiding  or  participating  employee 
may  at  any  time  disqualify  himself.  On  the  filing  in  good  faith  of  a 
timely  and  sufficient  affidavit  of  personal  bias  or  other  disqualification 
of  a  presiding  or  participating  employee,  the  agency  shall  determine 
the  matter  as  a  part  of  the  record  and  decision  in  the  case. 

(c)  Subject  to  published  rules  of  the  agency  and  within  its  powers, 
employees  presiding  at  hearings  may — 

(1)  administer  oaths  and  affirmations; 

(2)  issue  subpenas  authorized  by  law; 

(3)  rule  on  offers  of  proof  and  receive  relevant  evidence ; 

(4)  take  depositions  or  have  depositions  taken  when  the  ends 
of  justice  would  be  served; 

(5)  regulate  the  course  of  the  hearing ; 

(6)  hold  conferences  for  the  settlement  or  simplification  of  the 
issues  by  consent  of  the  parties ; 

( 7)  dispose  of  procedural  requests  or  similar  matters ; 

(8)  make  or  recommend  decisions  in  accordance  with  section 
557  of  this  title;  and 

(9)  take  other  action  authorized  by  agency  rule  consistent  with 
this  subchapter. 

(d)  Except  as  otherwise  provided  by  statute,  the  proponent  of  a  rule 
or  order  has  the  burden  of  proof.  Any  oral  or  documentary  evidence 
may  be  received,  but  the  agency  as  a  matter  of  policy  shall  provide 
for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitious  evi- 
dence. A  sanction  may  not  be  imposed  or  rule  or  order  issued  except 
on  consideration  of  the  whole  record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence.  The  agency  may,  to  the  extent  consistent 
with  the  interests  of  justice  and  the  policy  of  the  underlying  statutes 
administered  by  the  agency,  consider  a  violation  of  section  557(d)  of 
this  title  sufficient  grounds  for  a  decision  adverse  to  a  party  who  has 
knowingly  committed  such  violation  or  knowingly  caused  such  viola- 
tion to  occur.  A  party  is  entitled  to  present  his  case  or  defense  by  oral 
or  documentary  evidence,  to  submit  rebuttal  evidence,  and  to  conduct 
such  cross-examination  as  may  be  required  for  a  full  and  true  disclo- 
sure of  the  facts.  In  rule  making  or  determining  claims  for  money  or 
benefits  or  applications  for  initial  licenses  an  agency  may,  when  a 
party  will  not  be  prejudiced  thereby,  adopt  procedures  for  the  sub- 
mission of  all  or  part  of  the  evidence  in  written  form. 

(e)  The  transcript  of  testimony  and  exhibits,  together  with  all 
papers  and  requests  filed  in  the  proceeding  constitutes  the  exclusive 
record  for  decision  in  accordance  with  section  557  of  this  title  and,  on 
payment  of  lawfully  prescribed  costs,  shall  be  made  available  to  the 
parties.  When  an  agency  decision  rests  on  official  notice  of  a  material 
fact  not  appearing  in  the  evidence  in  the  record,  a  party  is  entitled, 
on  timely  request,  to  an  opportunity  to  show  the  contrary.  (Pub.  L. 
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89-554,  Sept.  6,  1966,  80  Stat.  386;  amended  Pub.  L.  94-409,  Sept.  13, 
1976,  90  Stat.  1247;  Pub.  L.  95-251,  Mar.  27,  1978,  92  Stat.  183.) 

§557.  Initial  decisions;  conclusiveness;  review  by  agency;  sub- 
missions by  parties;  contents  of  decisions;  record 

(a)  This  section  applies,  according  to  the  provisions  thereof,  when 
a  hearing  is  required  to  be  conducted  in  accordance  with  section  556 
of  this  title. 

(b)  When  the  agency  did  not  preside  at  the  reception  of  the  evi- 
dence, the  presiding  employee  or,  in  cases  not  subject  to  section  554(d) 
of  this  title,  an  employee  qualified  to  preside  at  hearings  pursuant  to 
section  556  of  this  title,  shall  initially  decide  the  case  unless  the  agency 
requires,  either  in  specific  cases  or  by  general  rule,  the  entire  record 
to  be  certified  to  it  for  decision.  When  the  presiding  employee  makes  an 
initial  decision,  that  decision  then  becomes  the  decision  of  the  agency 
without  further  proceedings  unless  there  is  an  appeal  to,  or  review  on 
motion  of,  the  agency  within  time  provided  by  rule.  On  appeal  from  or 
review  of  the  initial  decision,  the  agency  has  all  the  powers  which  it 
would  have  in  making  the  initial  decision  except  as  it  may  limit  the 
issues  on  notice  or  by  rule.  When  the  agency  makes  the  decision  without 
having  presided  at  the  reception  of  the  evidence,  the  presiding  em- 
ployee or  an  employee  qualified  to  preside  at  hearings  pursuant  to 
section  556  of  this  title  shall  first  recommend  a  decision,  except  that 
in  rule  making  or  determining  applications  for  initial  licenses — 

(1)  instead  thereof  the  agency  may  issue  a  tentative  decision  or 
one  of  its  responsible  employees  may  recommend  a  decision;  or 

(2)  this  procedure  may  be  omitted  in  a  case  in  which  the  agency 
finds  on  the  record  that  due  and  timely  execution  of  its  functions 
imperatively  and  unavoidably  so  requires. 

(c)  Before  a  recommended,  initial,  or  tentative  decision,  or  a  deci- 
sion on  agency  review  of  the  decision  of  subordinate  employees,  the 
parties  are  entitled  to  a  reasonable  opportunity  to  submit  for  the  con- 
sideration of  the  employees  participating  in  the  decisions — 

( 1 )  proposed  findings  and  conclusions ;  or 

(2)  exceptions  to  the  decision  or  recommended  decisions  of 
subordinate  employees  or  to  tentative  agency  decisions;  and 

(3)  supporting  reasons  for  the  exceptions  or  proposed  find- 
ings or  conclusions. 

The  record  shall  show  the  ruling  on  each  finding,  conclusion,  or  ex- 
ception presented.  All  decisions,  including  initial,  recommended,  and 
tentative  decisions,  are  a  part  of  the  record  and  shall  include  a  state- 
ment of — 

(A)  findings  and  conclusions,  and  the  reasons  or  basis  there- 
for, on  all  the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record ;  and 

(B)  the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof. 

(d)  (1)  In  any  agency  proceeding  which  is  subject  to  subsection 
(a)  of  this  section,  except  to  the  extent  required  for  the  disposition 
of  ex  parte  matters  as  authorized  by  law — 

(A)  no  interested  person  outside  the  agency  shall  make  or 
knowingly  cause  to  be  made  to  any  member  of  the  body  compris- 
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ing  the  agency,  administrative  law  judge,  or  other  employee  who 
is  or  may  reasonably  be  expected  to  be  involved  in  the  decisional 
process  of  the  proceeding,  an  ex  parte  communication  relevant  to 
the  merits  of  the  proceeding; 

(B)  no  member  of  the  body  comprising  the  agency,  adminis- 
trative law  judge,  or  other  employee  who  is  or  may  reasonably  be 
expected  to  be  involved  in  the  decisional  process  of  the  proceed- 
ing, shall  make  or  knowingly  cause  to  be  made  to  any  interested 
person  outside  the  agency  an  ex  parte  communication  relevant  to 
the  merits  of  the  proceeding ; 

(C)  a  member  of  the  body  comprising  the  agency,  administra- 
tive law  judge,  or  other  employee  who  is  or  may  reasonably  be  ex- 
pected to  be  involved  in  the  decisional  process  of  such  proceeding 
who  receives,  or  who  makes  or  knowingly  causes  to  be  made,  a 
communication  prohibited  by  this  subsection  shall  place  on  the 
public  record  of  the  proceeding : 

(i)  all  such  written  communications; 

(ii)  memoranda  stating  the  substance  of  all  such  oral  com- 
munications :  and 

(iii)  all  written  responses,  and  memoranda  stating  the  sub- 
stance of  all  oral  responses,  to  the  materials  described  in 
clauses  (i)  and  (ii)  of  this  subparagraph ; 

(D)  upon  receipt  of  a  communication  knowingly  made  or  know- 
ingly caused  to  be  made  by  a  party  in  violation  of  this  subsection, 
the  agency,  administrative  law  judge,  or  other  employee  presiding 
at  the  hearing  may,  to  the  extent  consistent  with  the  interests  of 
justice  and  the  policy  of  the  underlying  statutes,  require  the  party 
to  show  cause  why  his  claim  or  interest  in  the  proceeding  should 
not  be  dismissed,  denied,  disregarded,  or  otherwise  adversely  af- 
fected on  account  of  such  violation,  and 

(E)  the  prohibitions  of  this  subsection  shall  apply  beginning  at 
such  time  as  the  agency  may  designate,  but  in  no  case  shall  they 
begin  to  apply  later  than  the  time  at  which  a  proceeding  is  noticed 
for  hearing  unless  the  person  responsible  for  the  communication 
has  knowledge  that  it  will  be  noticed,  in  which  case  the  prohibi- 
tions shall  apply  beginning  at  the  time  of  his  acquisition  of  such 
knowledge. 

(2)  This  subsection  does  not  constitute  authority  to  withhold  in- 
formation from  Congress.  (Pub.  L.  89-554.  Sept.  6.  i966.  80  Stat.  387: 
amended  Pub.  L.  94r-409,  Sept.  13,  1976,  90  Stat.  1246.) 

§558.  Imposition  of  sanctions;  determination  of  applications  for 
licenses;  suspension,  revocation,  and  expiration  of 
licenses 

(a)  This  section  applies,  according  to  the  provisions  thereof,  to  the 
exercise  of  a  power  or  authority. 

(b)  A  sanction  may  not  be  imposed  or  a  substantive  rule  or  order 
issued  except  within  jurisdiction  delegated  to  the  agency  and  as  au- 
thorized by  law. 

(c)  TThen  application  is  made  for  a  license  required  by  law.  the 
agency,  with  due  regard  for  the  rights  and  privileges  of  all  the  inter- 
ested parties  or  adversely  affected  persons  and  within  a  reasonable 
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time,  shall  set  and  complete  proceedings  required  to  be  conducted 
in  accordance  with  sections  556  and  557  of  this  title  or  other  proceed- 
ings required  by  law  and  shall  make  its  decision.  Except  in  cases  of 
willfulness  or  those  in  which  public  health,  interest,  or  safety  requires 
otherwise,  the  withdrawal,  suspension,  revocation,  or  annulment  of  a 
license  is  lawful  only  if,  before  the  institution  of  agency  proceedings 
therefor,  the  licensee  has  been  given — 

(1)  notice  by  the  agency  in  writing  of  the  facts  or  conduct 
which  may  warrant  the  action  ;  and 

(2)  opportunity  to  demonstrate  or  achieve  compliance  with  all 
lawful  requirements. 

When  the  licensee  has  made  timely  and  sufficient  application  for  a  re- 
newal or  a  new  license  in  accordance  with  agency  rules,  a  license  with 
reference  to  an  activity  of  a  continuing  nature  does  not  expire  until 
the  application  has  been  finally  determined  by  the  agency.  (Pub.  L. 
89-554,  Sept.  6, 1966, 80  Stat.  388.) 

§559.  Effect  on  other  laws;  effect  of  subsequent  statute 

This  subchapter,  chapter  7.  and  sections  1305,  3105,  3344,  4301(2) 
(E) ,  5372,  and  7521  of  this  title,  and  the  provisions  of  section  5335(a) 
(B)  of  this  title  that  relate  to  administrative  law  judges,  do  not  limit 
or  repeal  additional  requirements  imposed  by  statute  or  otherwise 
recognized  by  law.  Except  as  otherwise  required  by  law,  requirements 
or  privileges  relating  to  evidence  or  procedure  apply  equally  to 
agencies  and  persons.  Each  agency  is  granted  the  authority  necessary 
to  comply  with  the  requirements  of  this  subchapter  through  the  issu- 
ance of  rules  or  otherwise.  Subsequent  statute  may  not  be  held  to  super- 
sede or  modify  this  subchapter,  chapter  7,  sections  1305,  3105,  3344, 
4301(2)  (E),  5372,  or  7521  of  this  title,  or  the  provisions  of  section 
5335(a)  (B)  of  this  title  that  relate  to  administrative  law  judges, 
except  to  the  extent  that  it  does  so  expressly.  (Pub  L.  89-554,  Sept.  6, 
1966,  80  Stat.  388,  amended  Pub.  L.  90-623,  §  1(1),  Oct.  22,  1968,  82 
Stat.  1312;  Pub.  L.  95-251,  Mar.  27. 1978,  92  Stat.  183;  Pub.  L.  95-454, 
Oct.  13, 1978, 92  Stat.  1221.) 

SUBCHAPTER  III — ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

§571.  Purpose 

It  is  the  purpose  of  this  subchapter  to  provide  suitable  arrangements 
through  which  Federal  agencies,  assisted  by  outside  experts,  may  co- 
operatively study  mutual  problems,  exchange  information,  and  develop 
recommendations  for  action  by  proper  authorities  to  the  end  that  pri- 
vate rights  may  be  fully  protected  and  regulatory  activities  and  other 
Federal  responsibilities  may  be  carried  out  expeditiously  in  the  public 
interest,  (Pub.  L.  89-554,  Sept.  6, 1966,  80  Stat.  388.) 

§572.  Definitions 

For  the  purpose  of  this  subchapter — 

(1)  ''administrative  program"  includes  a  Federal  function 
which  involves  protection  of  the  public  interest  and  the  determina- 
tion of  rights,  privileges,  and  obligations  of  private  persons 
through  rule  making,  adjudication,  licensing,  or  investigation,  as 
those  terms  are  used  in  subchapter  II  of  this  chapter,  except  that 
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it  does  not  include  a  military  or  foreign  affaire  function  of  the 
United  States; 

(2)  "administrative  agency"  means  an  authority  as  defined  by 
section  551(1)  of  this  title ;  and 

(3)  "administrative  procedure."  means  procedure  used  in  carry- 
ing out  an  administrative  program  and  is  to  be  broadly  const  rued 
to  include  any  aspect  of  agency  organization,  procedure,  or  man- 
agement which  may  affect  the  equitable  consideration  of  public 
and  private  interests,  the  fairness  of  agency  decisions,  the  speed 
of  agency  action,  and  the  relationship  of  operating  methods  to 
later  judicial  review,  but  does  not  include  the  scope  of  agency  re- 
sponsibility as  established  by  law  or  matters  of  substantive  policy 
committed  by  law  to  agency  discretion. 

(Pub.  L.  89-554,  Sept,  6, 1966, 80  Stat.  388.) 

§  573.  Administrative  Conference  of  the  United  States 

(a)  The  Administrative  Conference  of  the  United  States  consists  of 
not  more  than  91  nor  less  than  75  members  appointed  as  set  forth  in 
subsection  (b)  of  this  section. 

(b)  The  Conference  is  composed  of — 

(1)  a  full-time  Chairman  appointed  for  a  5-year  term  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate.  The 
Chairman  is  entitled  to  pay  at  the  highest  rate  established  by 
statute  for  the  chairman  of  an  independent  regulatory  board  or 
commission,  and  may  continue  to  serve  until  his  successor  is 
appointed  and  has  qualified ; 

(2)  the  chairman  of  each  independent  regulatory  board  or  com- 
mission or  an  individual  designated  by  the  board  or  commission ; 

(3)  the  head  of  each  Executive  department  or  other  adminis- 
trative agency  which  is  designated  by  the  President,  or  an  indi- 
vidual designated  by  the  head  of  the  department  or  agency; 

(4)  when  authorized  by  the  Council  referred  to  in  section  575 
(b)  of  this  title,  one  or  more  appointees  from  a  board,  commission, 
department,  or  agency  referred  to  in  this  subsection,  designated 
by  the  head  thereof  with,  in  the  case  of  a  board  or  commission,  the 
approval  of  the  board  or  commission ; 

(5)  individuals  appointed  by  the  President  to  membership  on 
the  Council  who  are  not  otherwise  members  of  the  Conference; 
and 

(6)  not  more  than  36  other  members  appointed  by  the  Chair- 
man, with  the  approval  of  the  Council,  for  terms  of  2  years,  except 
that  the  number  of  members  appointed  by  the  Chairman  may  at 
no  time  be  less  than  one-third  nor  more  than  t  wo-fifths  of  the  total 
number  of  members.  The  Chairman  shall  select  the  members  in  a 
manner  which  will  provide  broad  representation  of  the  views  of 
private  citizens  and  utilize  diverse  experience.  The  members  shall 
be  members  of  the  practicing  bar,  scholars  in  the  field  of  adminis- 
trative law  or  government,  or  others  specially  informed  by  knowl- 
edge and  experience  with  respect  to  Federal  administrative 
procedure. 

(c)  Members  of  the  Conference,  except  the  Chairman,  are  not  en- 
titled to  pay  for  service.  Members  appointed  from  outside  the  Federal 
Government  are  entitled  to  travel  expenses,  including  per  diem  instead 
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of  subsistence,  as  authorized  by  section  5703  of  this  title  for  individ- 
uals serving  without  pay.  (Pub.  L.  89-554,  Sept.  6, 1966,  80  Stat.  389.) 

§  574.  Powers  and  duties  of  the  Conference 

To  carry  out  the  purpose  of  this  subchapter,  the  Administrative 
Conference  of  the  United  States  may — 

(1)  study  the  efficiency,  adequacy,  and  fairness  of  the  adminis- 
trative procedure  used  by  administrative  agencies  in  carrying  out 
administrative  programs,  and  make  recommendations  to  adminis- 
trative agencies,  collectively  or  individually,  and  to  the  President, 
Congress,  or  the  Judicial  Conference  of  the  United  States,  in  con- 
nection therewith,  as  it  considers  appropriate ; 

(2)  arrange  for  interchange  among  administrative  agencies  of 
information  potentially  useful  in  improving  administrative  pro- 
cedure; and 

(3)  collect  information  and  statistics  from  administrative  agen- 
cies and  publish  such  reports  as  it  considers  useful  for  evaluating 
and  improving  administrative  procedure. 

(Pub.  L.  89-554,  Sept,  6, 1966,  80  Stat.  390.) 

§  575.  Organization  of  the  Conference 

(a)  The  membership  of  the  Administrative  Conference  of  the 
United  States  meeting  in  plenary  session  constitutes  the  Assembly  of 
the  Conference.  The  assembly  has  ultimate  authority  over  all  activities 
of  the  Conference.  Specifically,  it  has  the  power  to — 

(1)  adopt  such  recommendations  as  it  considers  appropriate 
for  improving  administrative  procedure.  A  member  who  disagrees 
with  a  recommendation  adopted  by  the  Assembly  is  entitled  to 
enter  a  dessenting  opinion  and  an  alternate  proposal  in  the  record 
of  the  Conference  proceedings,  and  the  opinion  and  proposal  so 
entered  shall  accompany  the  Conference  recommendation  in  a 
publication  or  distribution  thereof:  and 

(2)  adopt  bylaws  and  regulations  not  inconsistent  with  this 
subchapter  for  carrying  out  the  functions  of  the  Conference,  in- 
cluding the  creation  of  such  committees  as  it  considers  necessary 
for  the  conduct  of  studies  and  the  development  of  recommenda- 
tions for  consideration  by  the  Assembly. 

(b)  The  Conference  includes  a  Council  composed  of  the  Chairman 
of  the  Conference,  who  is  Chairman  of  the  Council,  and  10  other  mem- 
bers appointed  by  the  President,  of  whom  not  more  than  one-half  shall 
be  employees  of  Federal  regulatory  agencies  or  Executive  depart- 
ments. The  President  may  designate  a  member  of  the  Council  as  Vice 
Chairman.  During  the  absence  or  incapacity  of  the  Chairman  or  when 
that  office  is  vacant,  the  Vice  Chairman  shall  serve  as  Chairman.  The 
term  of  each  member,  except  the  Chairman,  is  3  years.  TVhen  the  term 
of  a  member  ends,  he  may  continue  to  serve  until  a  successor  is  ap- 
pointed. However,  the  service  of  any  member  ends  when  a  change  in 
his  employment  status  would  make  him  ineligible  for  Council  member- 
ship under  the  conditions  of  his  original  appointment.  The  Council 
has  the  power  to — 

(1)  determine  the  time  and  place  of  plenary  sessions  of  the  Con- 
ference and  the  agenda  for  the  sessions.  The  Council  shall  call  at 
least  one  plenary  session  each  year ; 
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(2)  propose  by  laws  and  regulations,  including  rules  of  proce- 
dure and  committee  organization,  for  adoption  by  the  Assembly; 

(3)  make  recommendations  to  the  Conference  or  its  committees 
on  a  subject  germane  to  the  purpose  of  the  Conference; 

(4)  receive  and  consider  reports  and  recommendations  of  com- 
mittees of  the  Conference  and  send  them  to  members  of  the  Con- 
ference with  the  views  and  recommendations  of  the  Council; 

(5)  designate  a  member  of  the  Council  to  preside  at  meetings 
of  the  Council  in  the  absence  or  incapacity  of  the  Chairman  and 
Vice  Chairman; 

(6)  designate  such  additional  officers  of  the  Conference  as  it 
considers  desirable ; 

(7)  approve  or  revise  the  budgetary  proposals  of  the  Chair- 
man ;  and 

(8)  exercise  such  other  powers  as  may  be  delegated  to  it  by  the 
Assembly. 

(c)  The  Chairman  is  the  chief  executive  of  the  Conference.  In  that 
capacity  he  has  the  power  to — 

(1)  make  inquiries  into  matters  he  considers  important  for 
Conference  consideration,  including  matters  proposed  by  individ- 
uals inside  or  outside  the  Federal  Government; 

(2)  be  the  official  spokesman  for  the  Conference  in  relations 
with  the  several  branches  and  agencies  of  the  Federal  Government 
and  with  interested  organizations  and  individuals  outside  the 
Government,  including  responsibility  for  encouraging  Federal 
agencies  to  carry  out  the  recommendations  of  the  Conference; 

(3)  request  agency  heads  to  provide  information  needed  by  the 
Conference,  which  information  shall  be  supplied  to  the  extent 
permitted  by  law ; 

(4)  recommend  to  the  Council  appropriate  subjects  for  action 
by  the  Conference : 

(5)  appoint,  with  the  approval  of  the  Council,  members  of 
committees  authorized  by  the  bylaws  and  regulations  of  the 
Conference; 

(6)  prepare,  for  approval  of  the  Council,  estimates  of  the  budg- 
etary requirements  of  the  Conference; 

(7)  appoint  and  fix  the  pay  of  employee,  define  their  duties  and 
responsibilities,  and  direct  and  supervise  their  activities; 

(8)  rent  office  space  in  the  District  of  Columbia; 

(9)  provide  necessary  services  for  the  Assembly,  the  Council, 
and  the  committees  of  the  Conference; 

(10)  organize  and  direct  studies  ordered  by  the  Assembly  or  the 
Council,  to  contract  for  the  performance  of  such  studies  with  any 
public  or  private  persons,  firm,  association,  corporation,  or  insti- 
tution under  title  III  of  the  Federal  Propert v  and  Administrative 
Services  Act  of  1949.  as  amended  (41  IT.S.C.*251-260) ,  and  to  use 
from  time  to  time,  as  appropriate,  experts  and  consultants  who 
may  be  employed  in  accordance  with  section  3109  of  this  title  at 
rates  not  in  excess  of  the  maximum  rate  of  pay  for  grade  GS-15 
as  provided  in  section  5332  of  this  title; 

(11)  utilize,  with  their  consent,  the  services  and  facilities  of 
Federal  agencies  and  of  State  and  private  agencies  and  instru- 
mentalities with  or  without  reimbursement ; 
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(12)  accept,  hold,  administer,  and  utilize  gifts,  device-,  and 
bequests  of  property,  both  real  and  personal,  far  the  purpose  of 
aiding  and  facilitating  the  work  of  the  Conference.  Gifts  and 
bequests  of  money  and  proceeds  from  sales  of  other  property  re- 
ceived as  gifts,  devises,  or  bequests  shall  be  deposited  in  the 
Treasury  and  shall  be  disbursed  upon  the  order  of  the  Chairman. 
Property  accepted  pursuant  to  this  section,  and  the  proceeds  there- 
of, shall  be  used  as  nearly  as  possible  in  accordance  with  the  terms 
of  the  gifts,  devises,  or  bequests.  For  purposes  of  Federal  income, 
estate,  or  gift  taxes,  property  accepted  under  this  section  shall  be 
considered  as  a  gift,  devise,  or  bequest  to  the  United  States ; 

(13)  accept  voluntary  and  uncompensated  services  notwith- 
standing the  provisions  of  section  3679(b)  of  the  Revised  Statutes 
(31  U.S.C.  665(b)); 

(14)  on  request  of  the  head  of  an  agency,  furnish  assistance  and 
advice  on  matters  of  administrative  procedure  ;  and 

(15)  exercise  such  additional  authority  as  the  Council  or 
Assembly  delegates  to  him. 

The  Chairman  shall  preside  at  meetings  of  the  Council  and  at  each 
plenary  session  of  the  Conference,  to  which  he  shall  make  a  full  report 
concerning  the  affairs  of  the  Conference  since  the  last  preceding  ple- 
nary session.  The  Chairman,  on  behalf  of  the  Conference,  shall  trans- 
mit to  the  President  and  Congress  an  annual  report  and  such  interim 
reports  as  he  considers  desirable.  (Pub.  L.  89-554,  Sept.  6,  1966,  80 
Stat.  390,  amended  Pub.  L.  92-526,  §  1,  Oct.  21,  1972,  86  Stat.  1048.) 

§  576.  Appropriations. 

To  carry  out  the  purposes  of  this  subchapter,  there  are  authorized  to 
be  appropriated  sums  not  to  exceed  $1,700,000  for  the  fiscal  year  ending 
September  30, 1979,  $2,000,000  for  the  fiscal  year  ending  September  30, 
1980,  $2,300,000  for  the  fiscal  vear  ending^  September  30,  1981,  and 
$2,300,000  for  the  fiscal  year  ending  September  30,  1982.  (Pub.  L.  95- 
293,  June  13.  1978,  92  Stat.  317.) 

SECTION  1905  OF  TITLE  18,  UNITED  STATES  CODE 

§  1905.  Disclosure  of  confidential  information  generally. 

Whoever,  being  an  officer  or  employee  of  the  United  States  or  of  any 
department  or  agency  thereof,  publishes,  divulges,  discloses,  or  makes 
known  in  any  manner  or  to  any  extent  not  authorized  by  law  any 
information  coming  to  him  in  the  course  of  his  employment  or  official 
duties  or  by  reason  of  any  examination  or  investigation  made  by,  or 
return,  report  or  record  made  to  or  filed  with,  such  department  or 
agency  or  officer  or  employee  thereof,  which  information  concerns  or 
relates  to  the  trade  secrets,  processes,  operations,  style  of  work,  or 
apparatus,  or  to  the  identity,  confidential  statistical  data,  amount  or 
source  of  any  income,  profits,  losses,  or  expenditures  of  any  person, 
firm,  partnership,  corporation,  or  association;  or  permits  any  income 
return  or  copy  thereof  or  any  book  containing  any  abstract  or  particu- 
lars thereof  to  be  seen  or  examined  by  any  person  except  as  provided 
by  law;  shall  be  fined  not  more  than  $1,000,  or  imprisoned  not  more 
than  one  year,  or  both ;  and  shall  l>e  removed  from  office  or  employment. 
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